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Preface
This guidebook is part of a larger project funded by the Joyce Foundation of Chicago, Illinois.
The over-arching purpose of this effort is to restore the citizen’s voice in environmental decisionmaking. Other elements of the project include surveys of attitudes around citizen involvement,
research on opportunities for citizen involvement, training programs for citizens and agency staff,
and facilitated dialogue between citizens and agency staff. All elements of this project have been
conducted and coordinated in the spirit of collaboration.
The guidebook is designed to help the engaged citizen – you – participate more fully in water
quality permitting in Michigan. Specifically, it focuses on the National Pollutant Discharge
Elimination System (NPDES) program established under the federal Clean Water Act and as
administered in Michigan by the Department of Environmental Quality (DEQ). The NPDES
program is central to maintaining and protecting the quality of our water resources, though it is
only one of several DEQ programs addressing water quality.
The guidebook is available in two formats: a print copy and a web-based version available on
the Tip of the Mitt Watershed Council’s website at www.watershedcouncil.org. The print copy
gives you an easy-to-use guidebook that you can take to meetings or share with a friend or neighbor. The web-based version provides all the information in the book and has been designed to be
easily down-loaded so you can print out copies of chapters or graphics.
Don’t feel that you have to read this guidebook from cover to cover. Although designed to work
together as a whole, each of the following chapters can stand alone, depending on your needs.
■

■
■
■
■
■
■

Chapter 1 of the guidebook presents some introductory material about the nature of
Michigan’s water resources, our history in managing water resources, and a brief look
at where we are today.
Chapter 2 describes the legal and regulatory framework for water quality permitting in Michigan.
Chapter 3 discusses the standards that are applied in an NPDES permit.
Chapter 4 outlines the permitting process.
Chapter 5 addresses some permitting topics in more detail.
Chapter 6 describes how the governmental agencies address enforcement.
Chapter 7 outlines how to be an effective participant in the NPDES program, including other
parts of the program such as addressing non-point source pollution.

Included in the appendices are a list of state and federal governmental contacts, a list of
organizations throughout Michigan that work on water quality issues, as well as a list of
informational resources, other helpful resources on water quality permitting, a list of toxics,
a glossary, and a list of acronyms.
Several terms used in this guidebook can have specific meanings in the regulatory setting. As
they are used here, they may not have the exact same meanings. We have used the terms "pollutant"
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and "parameter" interchangeably to refer to the aspects of discharge regulated through the NPDES
program. Though it is often used in a much broader manner, “pollutant” has a specific definition
under the Clean Water Act. Many aspects of discharge, including organic and inorganic chemicals,
are not considered pollutants at low levels but may become pollutants of concern at high levels.
We have used the terms "point source" and "facility" interchangeably, though not all point sources
are buildings. And we have used “effluent” and “discharge” interchangeably.
The Tip of the Mitt Watershed Council and the Joyce Foundation hope that you find the
information presented here useful in your efforts to protect Michigan’s water resources. If you
find you need more information, consult Appendices A and B for a list of state and federal
governmental contacts and a list of organizations throughout Michigan that work on water
quality issues. Thank you for your efforts to maintain and protect the waters of our state.
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CHAPTER

1

Water Quality:
Why It’s So Important

Michigan – a Native American word for "Great Waters" – is defined by water.
Michigan’s almost 3,300 miles of Great Lakes shoreline border four of the five Great
Lakes. That’s more than enough shoreline to stretch from Lansing to the Grand
Canyon and back. And it’s more shoreline than any state except Alaska. The state
has jurisdiction over 38,865 square miles of Great Lakes surface area, or 45 percent
of the total surface area of the five lakes. Over 54,000 miles of rivers and streams –
about 34,000 miles of perennial reaches and 20,000 miles of intermittent reaches –
course through the state. We have over 11,000 inland lakes one acre or larger, with
another 24,000 ponds at least 1/10 of an acre. These inland lakes have a total
surface area of 1,390 square miles.1 A diversity of wetlands, from coastal marshes to
small bogs, covers 9,750 square miles. The lakes, ponds, and wetlands encompass
more than 50 percent of the total surface area of the state.
Amazingly, there is no spot in the state more than six miles from a lake or
stream, or more than 85 miles from one of the Great Lakes. Many of us have
childhood memories of playing in a river, lake, or stream, catching fish, chasing
frogs, and swimming through the waves. Today, many of us spend our leisure
time on or near water.
Water is essential to our everyday lives, for drinking, cooking,
and washing. It is essential in many businesses as well, used as
part of a product, in manufacturing processes, to cool machinery,
or to clean equipment, among other functions. The state
advertises its water resources as "abundant, exceptionally
clean, and inexpensive."
Many sectors of our economy are dependent on clean water.
Much of the tourism industry, which brought in $16 billion in
2004, revolves around the rivers, lakes, and streams of the state.
Michigan boasts the highest number of registered recreational
boats in the country. The agricultural industry, which produces
a variety of different crops, registered over $3.7 billion in sales
in 2003. Many manufacturing industries, the sector that
employs the most workers in Michigan, need water for
their processes.

Photo courtesy of Tip of Mitt Watershed Council
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Our Water History
Though it is hard to remember, Michigan’s waters were not always as clean as
they are today. As early as the 1870s, there were reports that the saw dust from
saw mills was covering spawning grounds and causing a decline in commercial
fishing on the Great Lakes. An expert in a court case about water pollution in the
early 1900s testified that all the streams in Michigan were more or less polluted.
A 1935-1936 report of the Stream Pollution Control Commission estimated that,
across the state, 31 municipalities had adequate sewage treatment, while 81
municipalities had no acceptable means of sewage treatment. The Kalamazoo
River suffered for decades, from the 1920s through the 1970s, as a result of
polluted discharge from paper mills, sewage, oil, and polychlorinated biphenyls
(PCBs). Some people remember that, in the 1940s, the river looked gray from
paper waste 40 miles downstream from the mills. In 1953, the pollution killed
thousands of carp near Allegan, resulting in areas where as much as four acres of
dead fish backed up behind dams. In the early 1930s, chlorides in the Saginaw
River averaged over 500 parts per million. Boaters testified in 1945 that the
Detroit River was so polluted that paint was eaten off the bottom of their boats.
In 1948, industrial oil pollution killed a large number of waterfowl on the same
river. In the late 1960s, the state reported that 32 miles of shoreline from
Muskegon to Benona in Oceana County had a large accumulations of algae, and
that a large majority of monitoring sites on Lake Michigan in the Lower Peninsula
had high bacteria counts, above recommended standards for swimming.2
Michigan also has a long tradition of taking action to protect our water
resources. As you can tell from the examples below, both the legislature and the
courts have recognized the importance of water quality for over 125 years.
■

In the 1870s, Michigan was one of the first states to establish a health
board. Early on, the board focused on the problem of drinking water
polluted by sewage and industrial waste.

Rouge River photos courtesy of Dave Dempsey
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■

■

■

■

■

In Attorney General v. City of Grand Rapids, 175 Mich 503 (1913), the
Michigan Supreme Court found that untreated sewage dumped into the
Grand River from the Grand Rapids sewer system caused a nuisance in
downstream communities when it was deposited on lands near the river after
flooding. The court barred dumping raw sewage into the river without some
form of treatment so as "not to contain the foul, offensive, or noxious matter"
causing the nuisance, but delayed the effective date of the prohibition for 12
months to allow Grand Rapids to build a treatment facility. The court
found, for the first time in Michigan, that there is no right to pollute a
stream to the extent that it is injurious to the public. This case was the
first of many brought in municipalities throughout the state to protect
water resources.
In 1929, the legislature established the Stream Pollution Control Commission
through Public Act 245 of 1929. Its charge was to police the public and
private pollution of the state’s waters. The Commission issued orders requiring
municipalities to construct sewage treatment plants, as was the case in 1936
when it issued such an order to Port Huron. The act stated it would be
unlawful for any person to discharge any substance that would be injurious
to fish or public health.
In 1942, the Stream Pollution Control Commission became the Water Resources
Commission. A few years later, the Commission was provided with authority
to issue Orders of Determination for new water uses through Public Act 117
of 1949.
A few decades later, in 1966, Public Act 245 was amended to make the
discharge of raw sewage illegal. In 1968, it was amended to establish water
quality standards. And in 1972, the act was amended to require permits for
all discharges into surface waters of the state, a requirement now found
in Part 31 of the Natural Resources and Environmental Protection Act.
The federal Clean Water Act was passed the same year, requiring permits
for discharges into surface waters throughout the country.
In 1977, Michigan instituted a rule limiting the amount of phosphate in
household laundry detergents. It was the first such limitation in the Great
Lakes region and it had an almost immediate impact on phosphate levels in
Lake Erie.

Michigan’s current
law states:
"A person shall not discharge any waste or waste
effluent into the waters of
the state unless the person
is in possession of a valid
permit from the [DEQ]."
MCL 324.3112; Public Act 451
of 1994, Section 3112.

While these actions were taken by institutions of state government, they were
inspired, informed, and shaped by individuals who cared and got involved. Four
doctors who were concerned about public health have been credited with pushing
for a state health board. One of these doctors, Henry Baker, served as an expert in
the 1913 Grand Rapids litigation and demonstrated, contrary to the city’s argument,
that the untreated sewage had to have come from the city and that there was so
much of it, it could not be diluted by the flow of the river. John Bird, the Attorney
General at the time, pursued what was then a novel legal theory that a municipality
did not have a right to pollute public waters. The court agreed. In 1932, a group of
farmers sued the city of Jackson because they didn’t feel the state was doing enough
to protect the water resources. The court ruled for the farmers, and ordered the city to
build a sewage treatment plant. And over the years, members of hunting and fishing
organizations have been influential in shaping legislation to protect water resources.
Water Quality: Why It’s So Important
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What is a Watershed?
Michigan has long benefited from vast supplies of fresh water. Nonetheless, we
must keep in mind that these supplies are finite. Though Earth is "the water planet,"
available fresh surface water is only a fraction of one percent of all the water on the
planet. And we can not create more water. It is our responsibility to our children
and grandchildren to ensure that our rivers, lakes, and streams are clean, healthy,
functioning systems that will continue to support their communities in the future.
With respect to water systems, we often talk about watersheds. Watersheds
catch, store, and release water. When rain falls or snow melts, the water flows
downhill, collecting into wetlands, small streams, and drainages, which then feed
streams, rivers, lakes, and recharge groundwater. In Michigan, these waters then
flow into or connect to one of the Great Lakes. The land area that collects the
water that feeds a body of water is called a watershed.
As water flows across land, it gathers sediments, debris, and dissolved substances.
Along the way, physical, chemical, and biological processes also affect the amount
and quality of the water. As a result, water quality at any point in the watershed
may have a significant impact on the water quality of the entire watershed.

PICTURING A WATERSHED

DEQ “Guidebook of Best Management Practices for Michigan Watersheds” © 1998

6

A Citizen’s Guide to Water Quality Permitting

The health of the watershed and its
ability to function properly is a direct
reflection of the health of the land area
within the watershed. Healthy watersheds recharge aquifers and release high
quality water into larger bodies of water.
Healthy watersheds create good habitat
for aquatic species. Healthy watersheds
are resilient to floods, fire, and drought,
and they are capable of ameliorating
the impacts of some human activity.
Healthy watersheds provide clean,
safe drinking water. Because healthy
watersheds are essential to maintaining
and protecting water quality, both the
state and federal government agencies
involved in water quality permitting
emphasize watershed management.

Our Waters – Today and Tomorrow
Water is a public resource. Protecting water quality is not only in our own best
interest but it is also a civic responsibility. We must take care of the lakes, streams,
and ponds that provide us with drinking water, places to recreate, habitats for
wildlife, and a vital resource for commerce.
Communities throughout Michigan have made substantial commitments to
protect our water resources. A significant amount of money has been spent fixing
sanitary and combined sewer overflows. Industrial sources and publicly-owned
wastewater treatment plants have instituted pollution treatment measures so that
many of the waters throughout the state that were polluted 50 or 60 years ago are
remarkably cleaner. Today, some of the biggest problems facing our water resources,
such as mercury deposition from air pollution and non-point source pollution, are
not confined to the boundaries of our larger cities or industrial sites, and they
will not be resolved through additional requirements for point source discharges.
We have come a long way and it is important that we continue efforts to
protect our water resources. Michigan residents understand that water is essential
to healthy communities. We all need clean water for our homes, our businesses,
and our recreational opportunities. To ensure good water quality, and healthy
communities, we must all be involved.

Water Quality: Why It’s So Important
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Citizen Involvement
There are many different opportunities to get involved in protecting water
quality, as discussed in more detail in this guidebook. Because water is a public
resource and it is essential to our lives, the federal and state legal framework for
regulating discharges into water bodies provides for public participation. Citizens
are crucial to efforts to protect water quality in rivers and lakes that have been
degraded in the past and to help raise the level of awareness about water quality in
particular water bodies. Citizens are also crucial to efforts to educate fellow residents
about the kinds of problems facing our waters that go beyond industrial or municipal
discharges and to serve as the catalyst for local and state officials to take action.
What will motivate you to get involved? Will it be a childhood memory of
canoeing one of Michigan’s rivers? Will it be the desire to continue fishing on an
inland lake? Will it be the knowledge that good water quality is essential to attracting
businesses to your community? Regardless of what it takes to motivate you to get
involved in protecting water quality, just do it. There is nothing more important to
all of Michigan than its waters. The time to take action is now.

Photo by K. Beyer © 2005
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Water Quality and Pollution Control in Michigan: 2004 Sections 303(d) and 305(b) Integrated Report, MI/DEQ/WD-04/029, MDEQ, Water Division, Revised May 2004, available
on the DEQ’s website at www.michigan.gov/deq, selecting “Inside DEQ”, then “Water Division”, and then “Assessment of Michigan Waters” under Surface Water Assessment.

2

Dave Dempsey, Ruin and Recovery, (University of Michigan Press: Ann Arbor, MI) 2001 at 139-152.
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CHAPTER

2

The Clean Water Act:
Framework for Protection

The Clean Water Act
The Federal Water Pollution Control Act – better known as the Clean Water Act
– forms the foundation for protecting the water quality of Michigan’s lakes, rivers,
and streams. In this chapter, we’ll take a brief look at the provisions of this entire
federal statute before focusing on one of the most important parts – the National
Pollutant Discharge Elimination System (NPDES) – in the remaining chapters.
The Clean Water Act (CWA) was originally passed in 1972, and its objective is
"to restore and maintain the chemical, physical, and biological integrity of the Nation’s
waters."1 The federal statute sets goals to achieve this objective, including eliminating the
discharge of pollutants into navigable waters by 1985, prohibiting the discharge of
toxic pollutants in toxic amounts, and establishing an interim goal of fishable and
swimmable waters wherever attainable by 1983. These goals were not achieved by
the dates set out in the statute, but significant progress has been made in eliminating
the direct flow of pollutants to surface waters.
The United States Environmental Protection Agency (EPA) has the authority to
administer the Clean Water Act. The statute has been amended twice since its original
passage, adding more explicit provisions on toxics and water quality standards. Passage
of other laws has changed parts of the Clean Water Act. For example, the Great
Lakes Critical Programs Act of 1990 codified parts of the Great Lakes Water Quality
Agreement of 1978, signed by the U.S. and Canada, in which the two nations
agreed to reduce certain toxic pollutants in the Great Lakes. The law requires EPA
to establish water quality criteria for the Great Lakes, addressing 29 toxic pollutants
with maximum levels considered safe for humans, wildlife, and aquatic life. It also
requires the EPA to help the states implement the criteria on a specific schedule.
Despite these changes to the act, the basic purpose of the statute has remained
the same.
The Clean Water Act, like many other environmental statutes, envisions active
participation by citizens in protection of water quality. It requires the permitting
agency to notify the public and accept comment during the permit review process.
It provides for public hearings on permits under certain circumstances. It includes
similar processes for the development of regulations. It requires that certain records
be made available to the public. And it provides for citizens to bring legal challenges.
Decisions about discharges into rivers, lakes, and streams can have broad impacts.

The Clean Water Act: Framework for Protection
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So decision-making should include the public. Decisions made with the benefit of
public involvement are likely to be better decisions, more thoroughly considered
and more broadly reviewed. These public involvement processes are part of our
democracy at work, but they are only effective if citizens take advantage of them.
There are six major parts to the CWA, called "titles," and these titles are further
broken down into "sections." Many of the programs from the CWA are referred to
by their section numbers, so some of the more commonly used section numbers are
provided in the discussion below.2

Photo by K. Beyer © 2005

Title I, Research and Related Programs
(Sections 101 - 121)
Title I sets out coordinated research programs to further the purposes of the
Act. In terms of Michigan’s water resources, it also establishes the Great Lakes
National Program Office and recognizes the commitments with Canada found
in the Great Lakes Water Quality Agreement of 1978.
Title II, Grants for Construction of Treatment Works
(Sections 201 - 221)
Title II addressed grants for construction of publicly-owned treatment works
(POTWs), also known as wastewater treatment plants (WWTPs). It included the
grant requirements, a formula for how grant money would be divided among states,
and a loan guarantee program for POTW construction. It also created grants for
sewer overflow control. These projects were to be based on basin-wide waste treatment management plans. In Michigan, 14 regional plans were developed in the
1970s. An amendment to the statute ended both grant programs and created
the State Revolving Fund discussed in Title V.
Title III, Standards and Enforcement
(Sections 301 - 320)
Title III makes discharging any pollutants illegal unless it is done in compliance
with the statutory provisions. More specifically, this is the part of the statute
that addresses how pollutants will be limited in discharge. The EPA sets what
are known as treatment technology-based guidelines for specific kinds of facilities.
Water quality standards are developed by each state for the waters of the state.
They are based on the uses for the water and the criteria necessary to protect each
use. The effluent limitation for a particular pollutant will be calculated using the
stricter of the two standards.
This part of the statute also requires the identification by each state of waters
where the treatment technology-based guidelines are not stringent enough to meet
the state water quality standards. These are known as impaired waters, and the state
must determine the total maximum daily load (TMDL) for specific pollutants to
meet the water quality standards. Federal regulations require that each state adopt
an antidegradation policy that protects existing uses of a water body, maintains high
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quality waters, and protects outstanding waters.3 Chapter 3 will address treatment
technology-based guidelines and water quality standards in more detail.
Section 319 of the Clean Water Act requires each state to assess the impacts of
non-point source pollution on the state’s waters and develop a management program for
controlling non-point source pollution. Non-point source pollution results from rain
water or snow melt moving over the ground and carrying natural or human-made
pollutants into water bodies. It cannot be traced to a single source. The statute
provides grant monies for projects to address non-point source pollution. Current
policy encourages a focus on watershed restoration projects. The EPA guidance
outlines nine key elements for non-point source pollution control projects. States
must provide an annual progress report on their non-point source programs.
Title IV, Permits and Licenses
(Sections 401 - 406)
Title IV governs permits and licenses. It establishes the National Pollutant
Discharge Elimination System (NPDES) program, which allows for the issuance
of permits to discharge pollutants as long as it is done in compliance with the
standards set out in Title III. It also allows states to administer the program
if they can demonstrate adequate authority to do so. Applicants for federal permits
that might result in the discharge of pollutants into water bodies must get certification
from the state where the discharge will originate that the discharge meets the state’s
standards. These topics will be addressed in Chapters 4 and 5.

The Clean Water Act and
other links of interest can be
reviewed from EPA’s website:
www.epa.gov/r5water/cwa.
htm.
Federal statutes and
regulations can be found
at the Government Printing
Office website:
www.access.gpo.gov.
If you do not have a computer,
consider going to your local
library to learn more.

Section 404 governs the permitting of the discharge of dredge and fill material,
also known as wetland permitting. These permits are governed by different guidelines and fall outside the NPDES program. Wetlands play an essential role in water
quality protection, and information about this permitting process is available from
the DEQ and from some of the organizations involved in water quality protection
listed in the appendices.
Title V, General Provisions
(Sections 501 - 519)
Title V of the statute provides for enforcement, judicial review, and citizen suits,
which will be discussed in more detail in Chapters 6 and 7. It also allows the EPA
to treat Indian tribes as states with respect to authority to issue NPDES permits,
develop non-point source management plans, and establish water quality standards
for waters held by the tribe or held in trust for the tribe.

Title VI, State Water Pollution Control Revolving Funds
(Sections 601 - 607)
Title VI establishes the State Revolving Fund (SRF) program. The funds can be
used to help construct POTWs, for non-point source pollution, and to develop
estuary conservation and management plans. The CWA sets out federal requirements
for the establishment, administration, and accounting procedures used by the states
to manage the fund. The federal regulations regarding the SRF program require,
The Clean Water Act: Framework for Protection 11

among other things, that states annually set priorities for SRF funds, provide
for public involvement in the SRF program, and establish an environmental
review process.4
Annual SRF priorities are set through Intended Use Plans (IUP). In addition
to listing specific projects for future funding, the IUP must include short- and
long-term goals and objectives. It must describe how the state will make funding
decisions. The plan must be subject to public comment and review.5

The Michigan Constitution
of 1963 declares that the
state’s natural resources are
“of paramount public concern in the interest of
health, safety and general
welfare of the people” and
directs the legislature to
protect “the air, water and
other natural resources of
the state from pollution,
impairment and destruction.”

The state must conduct environmental reviews of all projects proposing to use
SRF funds. The state may choose to follow the federal environmental review
process set out in the National Environmental Policy Act (NEPA) or it may
adopt its own NEPA-like process, which must meet certain criteria set out in
the regulations including public notice and participation, and legal remedies
for the public.6

The Clean Water Act in Michigan
Water quality protection has been a priority in Michigan for a long time, as
discussed in the previous chapter. Michigan has regulated water pollution since
the 1920s. The legislature created the Stream Pollution Control Commission in 1929.
Its task was to end water pollution resulting from inadequate sewage treatment and
industrial waste. The Stream Pollution Control Commission later became the Water
Resources Commission, which existed until the 1990s when it was eliminated.
Today, the state government’s role in protecting water quality is founded upon
the Michigan Constitution. It declares that the state’s natural resources are "of
paramount public concern in the interest of the health, safety and general welfare
of the people" and directs the legislature to protect "the air, water and other
natural resources of the state from pollution, impairment and destruction." 7

The provisions of the
Natural Resources and
Environmental Protection
Act that govern water
permitting can be found
on the DEQ website at
www.michigan.gov./deq,
then selecting “Key Topics”
and then “Laws and Rules”.
Michigan’s statutes can
be found at the Michigan
Legislature website at
www.michiganlegislature.org.

In 1973, the State of Michigan entered into a Memorandum of Agreement
with the federal government regarding implementation of the federal Clean Water
Act. The agreement allowed the state to use its existing state statutory authority
regarding water resource protection, coupled with new statutory provisions, to
become the regulatory authority responsible for implementing parts of the CWA,
including the NPDES program. Through what is now Part 31 of the Natural
Resources and Environmental Protection Act (NREPA), Public Act 451 of 1994,
as amended8, the Michigan Department of Environmental Quality (DEQ) has the
regulatory authority to ensure compliance with the CWA in Michigan. It provides
the DEQ with authority to issue permits, promulgate regulations, establish standards,
conduct monitoring and inspection activities, pursue enforcement activities, and
engage in research in order "to protect and conserve the water resources of the
state."9 It also makes it unlawful to directly or indirectly discharge any harmful
substances into the waters of the state; discharge of any waste without a permit
is illegal.10
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Other parts of NREPA address specific aspects of water quality permitting,
for example:
■
■

■
■
■
■
■

Part 35 addresses water permits for low-grade iron ore mining;
Parts 37, 43, 45 and 47 address the functioning and administration of
water treatment facilities and the establishment of treatment districts;
Part 39 addresses cleaning agents;
Part 41 addresses sewerage systems;
Part 49 addresses collecting sewers;
Part 51 addresses land disposal of wastewater; and
Part 91 addresses soil erosion and sedimentation control.

These parts of the statute will be further explained as appropriate in Chapters
4 and 5 in the context of the permitting process in Michigan.
Part 53 of NREPA governs Michigan’s State Revolving Fund (SRF) program.
The statute sets out the criteria for inclusion on the Project Priority List. In addition,
the long-term goals set out in Michigan’s current Intended Use Plan (IUP) for fund
monies include "protect[ing] the public health and environmental quality of our
state" and "further integrat[ing] principles of watershed management and water
quality restoration within urban, as well as out-state areas." In 2004, Michigan’s SRF
received approximately $57 million from the federal government, with the required
state match being more than $11 million. Over the course of the fund’s existence, it
has funded 237 projects costing over $2 billion. Much of this money has been spent
on correcting problems with combined-sewer overflows in urban areas in the Lower
Peninsula. The remaining funds have been used in large part to fund projects implementing secondary treatment at POTWs, interceptor sewers, and collection sewers.11

For SRF information...
The most recent IUP, priority
list of projects, and annual
report can be found on
the DEQ website,
www.michigan.gov/deq,
through the Grants and
Loan program page.

Other parts of the NREPA implement other aspects of the Clean Water Act. For
example, in 1984, Michigan assumed authority to implement the Section 404 wetland
program on inland waters of the state through the existing Wetland Protection Act. It
became Part 303 of the NREPA. Still other parts of the NREPA provide additional
protections for Michigan’s water resources. For example, the Michigan Environmental
Protection Act allows for legal challenges to actions that may pollute, impair, or
destroy the resources of the state.
Michigan’s water resources are diverse and
abundant. Over the course of almost a century,
Michigan has developed a solid statutory and
regulatory framework to address the threats to
those resources. The NPDES program is one
important aspect of that framework. With
the historical and legislative background in
place, the following chapters will explain in
more detail how that program works to protect
Michigan’s rivers, lakes, and streams.
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State and Federal Agencies and Their Responsibilities
for Water Quality Permitting
FEDERAL
CLEAN WATER ACT
Title III
Sections 301-320
Technology-Based Standards
Water Quality Standards
Non-Point Source

Title IV
Sections 401-406
Discharge Permits
Wetland Permits

Title V
Sections 501-519
Enforcement
Title VI
State Revolving Fund

STATE
NREPA*

RESPONSIBLE
AGENCY

EPA
DEQ

DEQ
EPA
CORPS

DEQ
EPA
DEQ

Part 31
Water Quality-Based Standard
Non-Point Source
Part 91
Soil Erosion &
Sedimentation Control
Part 31
Discharge Permits
Part 303
Wetland Permits

Part 31
Enforcement
Part 53
State Revolving Fund

* Natural Resources and Environmental Protection Act

1 Federal Statutes are contained in the United States Code (USC). The United States Code is divided into 50 titles by broad subject matter.

Each title is divided into multiple sections. The quoted provision can be found in Title 33 of the Code at Section 1251(a), cited as 33 USC § 1251(a).
2 The Clean Water Act can be found at 33 USC §§ 1251 through 1387.
3 The Code of Federal Regulations (CFR) contains all the rules published by the executive departments and agencies of the federal government, including the EPA. The

CFR is divided into 50 titles that represent broad subject areas of federal regulation. Environmental regulations are contained mainly in Title 40. These rules provide
further clarification about how the statute in the Code will be implemented by the federal agency. The quoted regulation can be found in Title 40 of the CFR at Section
131.12, cited as 40 CFR 131.12.
4 40 CFR 35.3100 through 35.3170.
5 40 CFR 35.3150.
6 40 CFR 35.3140; 40 CFR Part 35 Subpart K Appendix A.
7 Michigan Constitution, Article IV, Section 52 (1963).
8 The official compilation of Michigan statutes is called the Michigan Compiled Laws (MCL). The statutes are divided into broad subject areas called "chapters." Each

chapter is further divided into "parts" and "sections." Chapter 324 covers the Natural Resources and Environmental Protection Act (NREPA). Part 31 addresses water
resource protection. Michigan laws can also be identified by their Public Act Number, which includes the act number and the year it was passed. The NREPA is
Public Act 451 of 1994, as amended.
9 MCL 324.3103, 324.3106.
10 MCL 324.3109, 324.3112.
11 DEQ’s annual report on the SRF highlights how funds are used to help address untreated and partially treated sewage releases into the environment. It can be found
on line at www.michigan.gov/deq, on the Combined and Sanitary Sewer Overflow program page.
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CHAPTER

3

The Standards that
Shape Protection

Under the Clean Water Act and Michigan’s NREPA provisions, all point source
discharges of pollution into water require a permit. Point sources may discharge
wastewater or pollutants from pipes, channels, ditches, wells, concentrated animal
feeding operations, and watercraft.1
While the permitting process will be discussed in more detail in Chapter 4,
the most important part of the permit contains the effluent limitations for each
pollutant. Sometimes, the DEQ, the applicant, or interested parties will refer to
the parameters in the discharge, meaning the different substances and attributes
that characterize the effluent. The Clean Water Act regulates many aspects of
discharge, not just chemical wastes we may often think of as pollutants.
The effluent limitations tell the permit holder what amount of a parameter is
allowed to flow in its wastewater into the receiving waters – the surface waters of
the state into which wastewaters may be discharged. Because the permit limits the
amount of a specific parameter, meeting the effluent limitations often requires
some type of treatment of the wastewater.
Two types of standards form the basis for effluent limitations: treatment
technology-based standards and water quality-based standards. Federal regulations
require that the more restrictive of the two standards for a particular parameter
be used in a NPDES permit.

“The [DEQ] shall establish
pollution standards for lakes,
rivers, streams, and other
waters of the state in relation
to the public use to which
they are or may be part .”
MCL 324.3106; Public Act 451
of 1994, Section 3106.

The Clean Water Act broadly defines the term "pollutants" as sewage, sewage sludge, garbage, chemical waste,
sand, rocks, biological materials, heat, as well as industrial, municipal, and agricultural waste discharged into
water. 33 USC §1362(6). There are two categories of pollutants; conventional and toxic. Anything else is
referred to as a non-conventional pollutant.
Conventional pollutants are substances that have a direct effect on oxygen levels and do not have a direct
toxic effect. Conventional pollutants include: five-day biochemical oxygen demand (BOD), total suspended
solids (TSS), pH, fecal coliform, oil and grease. These pollutants are often found in the waters flowing into
POTWs for treatment, and they were the initial focus for treatment in the 1970s.
Toxic pollutants are those that cause death, disease, mutations, abnormalities, or reproductive malfunctions of
organisms or their offspring. They are generally grouped as organics, such as pesticides and dioxins, and metals,
such as lead and mercury. The EPA list of toxic pollutants includes approximately 126 substances, such as heavy
metals and manmade organic compounds. 40 CFR 122 Appendix D.
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Treatment Technology-Based Standards
Treatment technology-based standards set an expected performance level for a
particular industry or treatment system design. They help create a level playing
field for all similar industrial facilities across the country – each facility must achieve
these minimum parameter-specific standards no matter where it is located. They also
help ensure a consistent level of water quality protection throughout the country.

Industrial Standards

Photo by David Lorne © 2000

Treatment technology-based standards are developed by the EPA on an industry
or category basis.2 Some industrial categories are divided into multiple subcategories.
If there are no national treatment technology-based standards for a particular category
of dischargers, which can be the case with some toxic substances, then standards
may be set on a case-by-case basis according to the best professional judgment
(BPJ) of the DEQ NPDES permit staff.
The EPA’s guidelines identify the pollutants likely to be produced by a particular
category of dischargers as well as the effluent limitation for each of those pollutants
based on what most dischargers can reasonably achieve given the costs of treatment.2
For conventional pollutants, these technologies are known as the best conventional
pollutant control technologies, or BCTs. For toxic and non-conventional pollutants,
they are known as the best available technologies economically available, or BATs.
Sometimes the effluent guidelines won’t address all pollutants that could be in the
effluent, but instead address what are called indicator pollutants because the treatment
technologies for these indicator pollutants will also remove other pollutants.
■

■

BPT = best practicable control technology currently available
Initial standards developed; may still be used if technology
has not changed since time the guideline was developed
BAT = best available technology economically achievable (Shortened
to best available technologies) Applies to toxic and non-conventional
pollutants at existing sources

■

BCT = best conventional pollutant control technology
Applies to conventional pollutants at existing sources

■

NSPS = new source performance standards
Applies to New Sources

■

PSES =Pretreatment Standards for Existing Sources
PSNS =Pretreatment Standards for New Sources
Effluent must meet the specified levels before it can be
discharged to a municipal POTW.

The Clean Water Act established a timeline under which the EPA was to establish
control technology standards. The initial standards – called BPTs – were to be
in place for a few years while EPA reviewed reasonably available technologies –
called BATs and BCTs. New sources have separate standards called NSPS. In
addition, for facilities that are discharging to a municipal POTW, the EPA has
developed pretreatment standards. The EPA’s effluent guidelines often include
provisions for all five kinds of standards.

16 A Citizen’s Guide to Water Quality Permitting

An example of an effluent guideline that applies to one industrial subcategory
found in Michigan is the Beet Sugar Processing Subcategory. The following effluent
limitations are the minimum standard that will be applied to existing facilities3:
Maximum
In any 1 day

Avg. of daily values
for 30 consec days

Biological oxygen demand of 5-days
(BOD5)

3.3 lbs/1000 lbs

2.2 lbs/1000 lbs

Total suspended solids (TSS)

3.3 lbs/1000 lbs

2.2 lbs/1000 lbs

6.0 – 9.0

6.0 – 9.0

pH

not to exceed MPN of 400cfu /100 ml at any time

Fecal coliform

MPN = Most Probable Number, CFU = Colony Forming Units

Temperature

90 degrees F

90 degrees F

New beet sugar processing plants may not discharge water used in processing into
any water body, though they may discharge to a municipal POTW.4

POTW Standards
Municipal POTWs are governed by separate effluent limitation guidelines. The
EPA has set out what are known as the Secondary Treatment Standards which apply
to POTWs. These standards include: 6
7 day average

30 day average

BOD5

45 mg/liter

30 mg/liter

TSS

45 mg/liter

30 mg/liter

pH

6.0 – 9.0

6.0 – 9.0

Removal

85% BOD5 and TSS

There are provisions that allow for facilities that may not meet these standards
to have their treatment qualify as equivalent to secondary treatment.7 In addition,
states may adopt alternative state requirements for POTWs. Michigan has
received approval from the EPA for alternate total suspended solids limits for
wastewater stabilization.

Water Quality-Based Standards
The second type of standard does not depend on the kind of facility from which
a discharge occurs but on what is needed to protect the water body into which the
effluent will be discharged. Water quality standards are developed by each state, and
enable the states to protect the unique characteristics of each water body. They
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have a direct impact on protecting the water quality of specific rivers, lakes, and
streams in Michigan. The DEQ's Water Bureau develops the water quality standards
for the surface waters in Michigan. Under the Clean Water Act, the DEQ must hold
public hearings on its water quality standards at least once every three years. There
are three components to the water quality standards: the designated uses for the
waters, the criteria that set out the minimum protections needed for those
designated uses, and the antidegradation policy.

Photo by K. Beyer © 2005

Designated Uses
The Clean Water Act outlines the process for developing water quality standards.
The first component is identifying the designated uses for the waters. Michigan has
adopted a set of designated uses that apply to all water bodies throughout the state.
The rule states:
At a minimum, all surface waters of the state are designated for,
and shall be protected for, all the following uses:
(a) Agriculture.
(b) Navigation.
(c) Industrial water supply.
(d) Public water supply at the point of water intake.
(e) Warmwater fishery.
(f ) Other indigenous aquatic life and wildlife.
(g) Partial body contact recreation.10
In addition, all surface waters are designated for total body contact recreation –
like swimming – from May 1 through October 31.11 Certain lakes, such as the
Great Lakes, have a designated use as cold water fisheries. At a minimum, the
state’s water quality standards must protect these uses.
Designated uses involving aquatic life or fisheries mean that the water bodies
provide suitable habitat and water quality that supports the survival and reproduction
of aquatic life and warm or cold water fish species.
It is important to note that designated uses do not always include the current
existing uses of a particular water body. Information about existing uses can help
inform the state’s review of designated uses. Existing uses of receiving waters are
reviewed as part of any new permit or modified permit seeking to increase discharge.
Water Quality Criteria
The second component is the water quality criteria necessary to protect the
designated uses. In Michigan, these criteria are set out through both narrative and
numeric descriptions and can be found in the Part 4 and Part 8 rules. While numeric
criteria can be easier to apply, maintain, and regulate, narrative criteria are important
because they help describe the desired conditions for the receiving waters. Narrative
criteria also can allow a state to address new or rare pollutants.
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One narrative description addresses taste and odor producing substances. The
regulation states that waters will not contain “taste-producing or odor-producing
substances in concentrations which impair or may impair their use for public,
industrial, or agricultural water supply source or which impair the palatability
of fish” as measured by certain test procedures.12
The regulation for plant nutrients is both numeric and narrative, stating that
phosphorus from point source discharges must be limited to no more than 1 milligram
per liter of total phosphorus as averaged monthly.13 The narrative portion of the
rule allows for limiting nutrients as necessary to prevent stimulation of plant growth
that may affect designated uses.
The toxic substances regulation has both a narrative description – “toxic substances
shall not be present in the surface waters of the state at levels that are or may become
injurious to the public health, safety, or welfare, plant and animal life, or the designated
uses of the water” – and numeric provisions that protect public health, aquatic life,
and wildlife from the harmful effects of toxic substances.14
The Part 4 rules establish water quality standards for Michigan.15 They include
provisions for the following characteristics:
■
■
■
■
■
■
■
■
■
■

Physical characteristics (such as color, film, floating solids)
Dissolved solids
Hydrogen ion concentration
Taste and odor producing substances
Toxic substances
Radioactive substances
Plant nutrients
Microorganisms
Dissolved oxygen
Temperature
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The Part 8 rules address water quality-based effluent limitation (WQBEL)
development for toxic substances.16 The WQBELs are incorporated into NPDES
permits that are issued for point source discharges, as discussed in Chapter 4.
Some states have adopted sediment criteria. These criteria can help identify where
contamination exists and prevent additional contamination. Michigan has not
adopted sediment criteria in its rules. However, site specific criteria are developed
and used for the clean up of contaminated sites under Part 201 of NREPA.
While Michigan's Part 4 rules allow for the use of biological technologies, other
states have adopted criteria that describe the biological conditions of a healthy water
body. They are used to supplement the numeric and narrative criteria. In some
instances, these biological criteria identify reference sites where a healthy water body
exists and provide for comparisons of certain factors, like the diversity of aquatic
bottom-dwelling organisms. In others, these criteria can also have a numeric
benchmark.
Antidegradation Policy
The final component of water quality standards is the application of the
antidegradation policy. The Clean Water Act requires that the policy establish
how the state is going to protect existing uses, maintain “high quality waters,”
and protect “outstanding” waters.17
Michigan’s antidegradation
policy is set out in
Administrative Rule
323.1098, and is sometimes
abbreviated as Rule 98.

ANTIDEGRADATION POLICY
TIER I
TIER II
TIER III
Protect
Existing Uses

Maintain “High
Quality” Waters

Protect
“Outstanding” Waters

Permit no activity that
would eliminate or interfere
with an existing use.

Avoid – or at least hold
to an absolute minimum –
any lowering of quality
of waters that currently
meet or exceed standards.

Give the most ecologically
significant and sensitive,
the cleanest, and the most
recreationally significant
waters the strict
protection they need.

(This provision establishes
the absolute floor for water
quality protection.)

Michigan’s antidegradation rule applies to any activity requiring a permit that is
likely “to result in a new or increased loading of pollutants by any source to surface
waters of the state.”18 For all waters, water quality standards should protect existing
uses, not just designated uses. In waters where the water quality standards for the
designated uses are not attained (also known as non-attainment or impaired waters),
the water quality should not be further lowered by allowing point or non-point
discharges of the pollutant causing the problem. Other sources of pollutants causing
non-attainment are natural sources and deposition of pollutants from the air.
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In waters where the water quality is higher than that required by the water
quality standards, that high quality should be maintained, unless important
economic or social development in the area requires lowering the water quality.
The antidegradation rule outlines a procedure for making this demonstration.
In waters determined to be “outstanding state resource waters” (OSRW),
water quality cannot be lowered. All wild rivers under the Michigan Scenic
Rivers Act and wilderness rivers designated under the National Wild and
Scenic Rivers Act are OSRWs. All water bodies within Sleeping Bear Dunes
National Lakeshore, Pictured Rocks National Lakeshore, and Isle Royale
National Park are OSRWs. All the waters of the Lake Superior basin are
designated as either OSRWs or “outstanding international resource waters”.
There is no procedure to demonstrate that lowering water quality for OSRWs
should be allowed, as is true for high quality waters.
Impaired Waters and TMDLs
Waters that are not attaining water quality standards or supporting designated
and existing uses, and waters where attaining standards or supporting uses is
threatened are called “impaired waters.” The Clean Water Act requires that
the EPA review the state’s list of impaired waters every two years.
Once a water is found to be impaired, the state must develop a restoration
plan called the “total maximum daily load” (TMDL) within 13 years of listing.
The TMDL is the amount of a pollutant that the water body can absorb without
exceeding water quality standards. This amount, or load, is then allocated between
point sources, non-point sources, and natural sources, after accounting for a
margin of safety. In Michigan, the Part 8 rules contain provisions regarding
how the DEQ is to calculate TMDLs for toxic substances. The TMDL may affect
a point source’s WQBEL for that pollutant and require increased pollution control
measures for discharges of that pollutant into the water body. After the TMDL
has been developed, and implemented, the water quality is reassessed for the
problem pollutants. If water quality standards are achieved, the water body is
no longer considered impaired with respect to that pollutant.

Wild & Wilderness
Rivers in Michigan
listed as Outstanding
State Resource Water
■

Parts of the Carp
River in Mackinac
County

■

Parts of the
Ontonagon River in
Houghton and
Ontonagon Counties

■

Parts of the Sturgeon
River in Houghton
and Baraga Counties

■

Parts of the Yellow
Dog River in
Marquette County

■

Parts of the
Tahquamenon River
in Chippewa County

■

Most of the TwoHearted River and
Dawson Creek in the
Lake Superior basin

The DEQ submits to the EPA its review of the impaired waters required by
Section 303(d) of the CWA at the same time as it submits the biennial water
quality report required by Section 305(b) and the biennial lake report required
by Section 314. Michigan’s current impaired waters list and biennial report,
titled “Water Quality and Pollution Control in Michigan: 2004 Section 303(d)
and 305(b) Integrated Report”(2004 Integrated Report) is available on the DEQ
website and at local libraries through the Library of Michigan.
Currently, there are 42 impaired water bodies in Michigan and 46 approved
TMDLs. The approved TMDLs are listed in Appendix X of the 2004 Integrated
Report. The majority of these TMDLs address problems with E. coli and excess
nutrients. The DEQ has identified 421 water bodies that need TMDLs, along
with a schedule for development of those plans by 2017. The schedule fits into
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the DEQ's watershed monitoring and permitting schedule, but extends beyond
permit expiration dates because of the complexity of addressing toxic pollutants.
For example, 171 TMDLs addressing mercury are scheduled for completion in
2011. The dominant source of the mercury causing water quality problems is
atmospheric, making corrective action difficult.
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The list of impaired waters requiring TMDLs, which is Appendix XIII of the
2004 Integrated Report, names the water body, identifies the problem pollutant,
and sets the year when the TMDL will be developed. The DEQ identifies impaired
waters when NPDES permits for the water body come up for re-issuance. It uses
the following approach19 to evaluate attainment of water quality standards:
■

Water quality standards set minimally acceptable water quality.

■

Data representative of current conditions is available.

■

Ambient chemistry and microorganisms are assessed on a case-by-case basis.

■

Poor biological community (fish and/or insects) is considered impaired.

■

Waters with combined sewer overflows are considered impaired.

■

Public beaches where monitoring shows too much E. coli are considered impaired.

■

Waters with specific fish consumption advisories (not state-wide) are
considered impaired.

■

Inland waters where certain fish tissue tests average .35 mg/kg of mercury
are considered impaired.

■

Waters where certain samples tested above .026 ng/l for PCBs and
waters where certain samples tested above 1.3ng/l of mercury are
considered impaired.

■

Waters where the sediments tested above certain levels of toxics were listed
as requiring action depending on the toxic and the levels.

■

Waters are considered threatened when water quality is declining and the
trend would mean that the water would fail to meet the standard by the
next listing within two years.
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In Michigan, waters are listed in five categories and three subcategories:
Category 1:
Category 2:
Category 3:
Category 4a:

All designated uses met.
Some uses met but insufficient data on remaining uses.
Insufficient or no data to make determination.
Impaired waters; TMDL approved by EPA; restoration not
achieved to date.
Category 4b: Impaired waters; TMDL not scheduled because pollution
control measures in place for attainment in a reasonable time.
Category 4c: Impaired waters; TMDL not scheduled because
impairment not the result of a pollutant; usually highly
modified streams with impaired habitat causing degraded
biological community.
Category 5: Impaired waters requiring a TMDL.
The DEQ reports that no waters in Michigan fall into Category 1 because
comprehensive information to assess all of the designated uses is not available for
most monitored locations. PCBs and mercury are the predominant bioaccumulative pollutants found in Michigan waters requiring development of TMDLs.
Bioaccumulative chemicals are organic compounds that are taken up directly from
the water or consumed in food that contains the contaminant and they become
more concentrated in higher organisms as they are transferred up the food chain.
Between 2002 and 2004, the DEQ submitted and the EPA approved 24 TMDLs.

Photo courtesy of Tip of the Mitt Watershed Council
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A Snapshot of Michigan’s Water Quality
The 2004 Integrated Report reviews the water quality in terms of designated uses
of four types of water bodies: the Great Lakes, inland lakes, rivers, and wetlands.
■

Of the 3,250 miles of Great Lakes shoreline, none supports fisheries uses
because of general fish consumption advisories. Fifteen miles do not
support total body contact uses, and 80 miles do not support drinking
water supply uses.

■

Of the 502,989 acres of inland lakes (comprising 730 lakes) for which
there is information, 181,342 acres generally support designated uses, while
321,647 acres do not. A small acreage, 1,090 acres, do not support total
body contact uses, and 8,704 acres do not support aquatic life uses. A large
amount of lake area, 311,853 acres, does not support fisheries uses largely
because of mercury and PCBs in fish tissue.

■

Of the 22,606 river miles for which there is information, 16,838 miles
support designated uses, while 5,768 miles do not support designated uses.
Approximately 3,009 miles of the non-attaining rivers are highly modified
rivers maintained as county drains that will not support an acceptable
biological community. Other impairments to Michigan’s rivers include:
634 miles do not support total body contact uses; 1,119 miles do not
support aquatic life uses; and 1,680 miles do not support fish consumption
and wildlife uses. Many of these impaired waters are in the southern half
of the Lower Peninsula.

■

To date, the DEQ has limited information about water quality in wetlands
– the report discusses designated uses in two wetlands covering 700 acres.
However, there are more than 6 million acres of wetlands in the state, and
the DEQ plans to have all county inventories of wetlands completed by
2006. The inventory should allow for better water quality information for
these water bodies.
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Opportunities for Participation
There are many opportunities for public participation in the development of the standards
discussed in this chapter.
■

For groups with access to the appropriate expertise, all of the EPA’s effluent
limitation guidelines are subject to public notice and comment before becoming
final. The list of current proposed guidelines are on the EPA website www.epa.gov
or available from the EPA’s Region 5 office in Chicago, which covers Michigan.

■

Interested parties can comment to the DEQ on a request for equivalent-to-secondary
treatment by a POTW by contacting the DEQ staff responsible for the permit.

■

Every three years, the DEQ must review its water quality standards and hold a
public hearing. The water quality standards include designated uses, criteria,
the antidegradation rule, and TMDL development. Any of these topics could be
addressed during the review process. Since none of the information about the
triennial review is currently available on the DEQ’s website, you’ll need to contact
the DEQ Water Bureau directly to get on the list to be noticed of the public hearing
each year. Other states provide information about their triennial review on their
websites, including the proposed changes to the administrative rules resulting
from the public hearing.

■

The DEQ conducts a public participation process during the development of each
TMDL. Contact the DEQ Water Bureau to find out about water bodies of concern
to you and whether they require the development of TMDLs and the schedule for
that process. The DEQ’s Water Bureau posts proposed TMDLs on the website at
www.michigan.gov/deq, then select “Inside the DEQ,” then select “Water Bureau,”
and then “Assessment of Michigan Waters” under the Surface Water Assessment.

■

The DEQ keeps a calendar, including permit decision, public hearing, and public
meeting dates. On the DEQ home page, select “news and events” and then
“calendar” or go to www.michigan.gov/deqcalendar.

33 USC § 1362(14). They do not include "return flows from irrigated agriculture or agricultural storm water runoff."
The EPA’s effluent guidelines can be found at 40 CFR 405-499.
3
40 CFR 409.12, 409.13, 409.17.
4
40 CFR 409.15.
5
There are three levels of treatment for POTWs. Primary treatment uses screens and settling ponds to separate solids from the wastewater. Secondary treatment involves some kind of biological treatment, usually trickling filters or an activated sludge process. In either process, bacteria remove organic substances in the wastewater. After completing this process, the wastewater is disinfected, often with chlorine. Some POTWs also apply tertiary treatment to further clean the wastewater. These treatments can include reverse osmosis, filtration, distillation,
and carbon absorption. How Waste Water Works, available on the EPA’s website at www.epa.gov.
6
40 CFR 133.102.
7
40 CFR 133.105.
8
The water quality standards are set out as regulatory rules. The rules can be found on the State Office of Administrative Hearings and Rules website or on the DEQ’s website.
What are known as the Part 4 rules include Administrative Rules 323.1041 through 323.1117; Part 8 rules include Administrative Rules 323.1201 through 323.1221.
9
40 CFR 131.20.
10
Administrative Rule 323.1100(1).
11
Administrative Rule 323.1100(2). The rule also references Administrative Rule 323.1062, which states that all total body contact waters shall contain no more than 130 E. coli per 100 ml
over a 30-day geometric mean, and no more than 300 E. coli per 100 ml at any time. Partial body contact waters shall not contain more than 1000 E. coli per 100 ml.
12
Administrative Rule 323.1055.
13
Administrative Rule 323.1060.
14
Administrative Rule 323.1057. The testing provisions set out in this regulation are lengthy.
15
Administrative Rules 323.1041 through 323.1117.
16
Administrative Rules 323.1201 through 323.1221.
17
40 CFR 131.12.
18
Administrative Rule 323.1098.
19
Michigan’s 2004 Methodology for Determining Water Bodies Requiring TMDLs, Appendix VI of the 2004 Integrated Report, available on the DEQ’s website at
www.michigan.gov/deq, selecting "Inside DEQ," then "Water Bureau," and then "Assessment of Michigan Waters" under Surface Water Assessment.
1
2
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NPDES PERMIT REVIEW PROCESS

IN

MICHIGAN

Application Submission requirements
•Facility name, physical location,
address and type of facility
•Water supply source and water usage
•Outfall location and wastewater type
•Critical materials and priority
pollutants used, stored or produced

•Water treatment additives

•Toxic pollutant data

•Expected wastewater characteristics

•Biological toxicity testing data

•Discharge flows, production rates
for processes contributing to the
discharge and treatment technologies

•Certification of completeness
and accuracy

•Water treatment additives

DEQ staff in Lansing review for
completeness and appropriate category

Individual Permit

General Permit

(to appropriate DEQ district office)

(to appropriate DEQ district office)

For all types of discharges –
process water, storm water, and
non-process wastewater.

Treatment
Technology-Based
• Secondary Treatment for POTWs
• Industry specific TTBELs
for non-municipal
–––––––––––––––––––––––––––––––––

Water Quality-Based
• Reasonable Potential
• TMDL

DEQ drafts Permit;
reviews with applicant
30 day
public comment period

General Permit Categories
• Wastewater from cleanup of water
contaminated by gasoline and related
petroleum products
• Noncontact Cooling Water
• Sand and Gravel Mining Wastewater
• Secondary Treatment Wastewater
• Wastewater Stabilization Lagoon Effluent
• Wastewater from Municipal Potable
Water Supply
• Hydrostatic Pressure Test Water
• Industrial Storm Water
• Municipal Storm Water
• Land Application of Biosolids
• Concentrated Animal Feeding Operations
• Public Swimming Pool Wastewater

DEQ drafts Certificate of
Coverage; reviews with applicant
2 week
public comment period

DEQ addresses comments. If
unresolved and/or substantial
issues exist, DEQ considers
holding public meeting/hearing

DEQ addresses comments

DEQ staff makes recommendation
to DEQ decision-maker

Issue or Deny Permit
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Permit by Rule – Storm Water
Discharges from Construction Sites
(to DEQ Lansing office)
For sites 1-5 acres with
discharge to state
waters, coverage
automatic

For sites greater than
5 acres, applicant
must send Notice of
Coverage to DEQ

CHAPTER

4

Putting It All Together:
Applying the Standards to Point
Sources in the Permit Setting

The guidelines and standards discussed in Chapter 3 take on real meaning when
the DEQ receives an application from a facility seeking to discharge into the waters
of the state. Three situations require a permit application:
1. A proposal for a new point source.
2. The expiration of an existing permit and the application for reissuance.
3. The modification of conditions outlined in an existing permit.
Under the Clean Water Act, NPDES permits can be issued for a period of no more than
5 years. This requirement helped shape the DEQ’s current approach to NPDES
permitting and monitoring. The DEQ has adopted a watershed approach, known
as the 5-Year Basin Plan. All of the NPDES permits within the watershed cycle year
come up for renewal in the same year. The DEQ reviews a group of watersheds
equal to about 20 percent of all NPDES permits each cycle year. The DEQ has also
adopted a water quality monitoring schedule to collect data from some watersheds
before the NPDES permits are due for renewal. This watershed approach facilitates
the development and implementation of TMDLs for impaired waters since load allocation of problem pollutants must be addressed in the permitting process. The map
on page 61 in chapter 7 shows each watershed throughout the state and how it fits into
the 5-year rotation for 2005.
There are many kinds of facilities,
or sources, that need NPDES permits.
Anyone that is going to discharge wastewater directly into the surface waters in
Michigan needs a permit. In addition,
wastewater as well as regulated storm
water discharges to storm sewers that
do not connect to a wastewater treatment
plant need an NPDES permit. Indirect
discharges that go to a wastewater treatment plant do not require an individual
NPDES permit, but they may have to
meet standards set out in the Industrial
Pretreatment Program or adopted by
the local municipality. Industrial
pretreatment is discussed in more
detail in Chapter 5.
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Sources Requiring a NPDES Permit
■

Major Municipal Wastewater – sewage treatment plants that collect
and treat wastewater from both residential and industrial sources;
design flow is greater than one million gallons per day; have industrial
pretreatment programs.

■

Industrial – facilities with their own treatment works; do not send
wastewaters to municipal facility; major facilities are those that score
80 or higher in DEQ’s evaluation process that considers toxic pollutant
potential, flow/stream flood volume, conventional pollutants, public
health impacts, water quality factors, and proximity to near coastal waters.

■

Mining Operations – operations such as gravel or copper mining that
use water in their processes or discharge groundwater from active
portions of the mine.

■

Combined Sewer Overflows – combined municipal wastewater and
storm water systems that discharge raw or partially treated sewage into
surface waters when the treatment plant’s capacity is exceeded during
rainfall or snowmelt.

■

Storm Water – runoff from regulated industrial sites, construction sites,
and municipal separate storm sewer systems (MS4) that drain streets,
parking lots, and some buildings within federally-defined urban areas.

■

Concentrated Animal Feeding Operations (CAFOs) – large-scale cow,
poultry and hog farms.

■

Minor Municipal Wastewater – design flow is less than one million
gallons per day; most do not have industrial pretreatment programs.

There are three kinds of permits in Michigan.
1) Individual permits – These permits apply specific effluent limitations to a
specific facility’s discharge. They can address wastewater and/or storm water.
Currently, there are over 630 individual NPDES permits in Michigan.
2) General permits – General permits apply to a group of similar sources and/or
similar discharges. Like individual permits, they must be reissued every five years.
The DEQ develops effluent limitations in accordance with state and federal
requirements to protect surface waters. Point sources that fit the category
addressed by the general permit request a Certificate of Coverage. There are
12 categories of discharge covered by general permits.
3) Permits by rule – The permit requirements are stated in an administrative rule.
The DEQ has one permit-by-rule addressing construction sites. Coverage
under the rule is automatic when applicants submit a notice of coverage to
demonstrate that they are in compliance with the provisions of the rule.1
28 A Citizen’s Guide to Water Quality Permitting

The permit process is set out in the Part 21 rules.2 The application requires
the following information: 1) the kind of facility, 2) the location of the facility, 3)
the discharge flow volume, 4) the receiving water, 5) the parameters to be addressed
in the discharge (or, for new sources, expected to be in the discharge), 6) neighboring
property owners, 7) processing information for industrial sources, and 8) service area
for POTWs, among other things. For existing sources, the applicant must submit
with the application results of any discharge tested. After an applicant files a complete application, containing all the needed information, the DEQ permit staff makes
a determination as to whether the application should be considered for an individual permit or whether the activities are covered by a general permit or the permit-byrule.

Individual NPDES permit
applications can be good
sources of information.
For example, POTWs with
industrial pretreatment programs must list all industrial
sources participating in
the program and a brief
description of their
compliance history.

For storm water under a general permit or the existing permit-by-rule, the
application process is reduced to submittal of a notice of intent (notice of coverage
for construction) which includes basic information about the facility and discharge
location, but does not require test sampling of the discharge.

Individual Permits
For individual permits, the next step is developing the effluent limitations for
each parameter in the discharge above regulated levels. An effluent limitation regulates
the amount of a specific parameter that may be released in the discharge to protect
the receiving waters and to ensure that human health, wildlife, and aquatic life are
not threatened. It is a number derived through scientific and toxicological analysis
according to the requirements set out in the regulations.
The DEQ staff reviews the application, including the nature of the discharge and
the kind of facility, to determine which treatment technology-based standards might
apply. An effluent limitation is calculated for each parameter in the discharge by using
the standard and the discharge flow information for the source. The resulting site-specific
limitation is called a treatment technology-based effluent limitation (TTBEL).
The DEQ staff also reviews the receiving waters, including applicable TMDLs, to
determine whether the discharge will meet the water quality standards. They conduct
a reasonable potential analysis with respect to all pollutants and toxics to determine
which ones are likely to be present in the discharge. Again, an effluent limitation is
calculated for each parameter by using the standard and the discharge flow information
for the source. The resulting site-specific limitation is called a water quality-based
effluent limitation (WQBEL). The more stringent of the two limitations for each
parameter will be used in the permit.
If the application is for a new source, or for an existing source to increase the
amount of a certain parameter in the discharge into the receiving waters, the applicant
must include an antidegradation demonstration.3 The demonstration must show that
issuing the permit will not result in degradation of the receiving water’s quality. It
outlines why other alternatives to increasing the amount of discharge of the parameter
are not viable and what benefits would be foregone if the increase were not allowed.
The applicant can also request an exemption from the antidegradation requirements,
but exemptions are generally only considered for temporary discharges, or discharges
that are required to protect human health or the environment.
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In considering the impacts of the discharge on the receiving water, the DEQ
defines a mixing zone – where "discharge is mixed with the surface waters of the
state."4 Mixing zones are established depending on the characteristics of the parameter.
For example, the mixing zone for thermal discharge may be quite different from the
mixing zone for total dissolved solids or toxics. Exposure to mixing zones may not
be "deleterious" to aquatic life or wildlife and the water cannot have any unnatural
physical conditions, such as color or smell. Generally, conditions in the mixing
zone can not result in death to organisms soon after exposure.5
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Michigan’s administrative rules regarding the mixing zone provide that the
DEQ will assume that the receiving waters are flowing at the lowest 12-month rate.6
For toxic substances, the mixing zone will be calculated assuming that the receiving
water is flowing at only 25 percent of that rate.7 The DEQ also has the ability to
set specific mixing zones, including establishing physical boundaries to the mixing
zone and a narrative description of the mixing zone. Compliance information is
not gathered from mixing zones, but rather from established monitoring points.
Generally, the monitoring points are within the facility located so as to sample
effluent just prior to discharge.
Using all of this information, the permit writer sets the effluent limitations and
monitoring requirements for each regulated parameter in the discharge in a draft
permit. The draft permit might include special conditions specific to the facility or
in the receiving waters, and it will include standard conditions regarding monitoring,
reporting, and enforcement. The draft permit is sent to the applicant for review.
The DEQ staff has 180 days to issue the permit once it has received all the required
application information.
After a two- to three-week period for the applicant to review the draft permit, a
public notice is published regarding the draft permit. The public notice states that
the DEQ will accept comments on the draft permit for 30 days. Anyone can file a
petition to hold a public hearing on the draft permit during the 30-day public comment period. The DEQ then decides whether there is sufficient cause or sufficient
public interest to hold a hearing. A public hearing is an opportunity for anyone to
provide comments for the official record on the draft permit, but the DEQ does not
respond to those comments at the hearing. Anyone can also request a public meeting at any time during the permitting process, not just during the public comment
period. A public meeting provides an opportunity for questions and answers, and
noting concerns about the draft permit. Whether and when to hold a public meeting is at the discretion of the DEQ.
For individual permits that involve discharges of 500,000 gallons or more per
day, the DEQ develops a fact sheet. It includes:
■
A map and description of the discharge location;
■
A quantitative description of the discharge;
■
Historical discharge data if available;
■
A statement of the standards and limitations that will be applied to the discharge;
■
The DEQ’s preliminary determination on the application; and
■
A description of the DEQ’s procedure to reach a final determination
at the end of the comment period.
In December of each year, anyone can request to be on a mailing list to receive public notices
and fact sheets. A sample fact sheet from a POTW permit appears on the next page.
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SAMPLE FACT SHEET

Putting It All Together: Applying the Standards to Point Sources in the Permit Setting 31

After the DEQ reaches a final decision on the permit to grant, deny, or modify
the permit, an interested party has 60 days to petition the department to review the
decision. The DEQ has authority to modify or revoke a permit after it has been
issued under certain conditions, such as a change in conditions, violation of a term
of the permit, or new regulation of a parameter not previously addressed in the
permit but present in the source’s discharge.8
In Michigan, NPDES permits have three basic parts – the cover page, Part I, and
Part II. Some permits can be quite long, over 20 pages. The cover page identifies
the permit holder, the permit number, the source location, the receiving water, the
permit issue date, the permit expiration date, a statement authorizing discharge in
compliance with the permit conditions, and a statement that anyone aggrieved by
the permit can file a petition to challenge the permit within 60 days. Part I includes
a section on effluent limitations and monitoring requirements for each outfall or
monitoring location. Most of the special conditions relating to the kind of facility
or the nature of the receiving waters are presented here. The first part of Industrial
and POTW permits may also include a schedule of compliance. For POTWs, the
first part of the permit will address the industrial pretreatment program and the
residuals management program, if applicable. Part II of the permit addresses standard
conditions and topics.9 It includes five sections: definitions, monitoring procedures,
reporting requirements, management responsibilities, and activities not authorized by
the permit. The first two pages from a sample POTW are presented with explanations
on pages 34 and 35.
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TYPES OF DISCHARGE IN INDIVIDUAL NON-MUNICIPAL NPDES PERMITS

NON-MUNICIPAL

Process Wastewater

Non-Process
Wastewater

Storm Water

TYPES OF DISCHARGE IN INDIVIDUAL MUNICIPAL NPDES PERMITS

Industrial
Discharger

Industrial
Pretreatment
Waters

Municipal
Sludge
Use/Disposal

MUNICIPAL
DISCHARGER

Municipal
Wastewater

Collected
Storm Water

Treatment
Plant
Storm Water
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SAMPLE PERMIT

A
B
C
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D

E

Understanding a NPDES Permit
AA. This section sets out authority to discharge under the conditions in the permit and

identifies receiving water.

BB. Effluent Limitations come in two forms: load limits and concentration limits.

Load Limits (called Maximum Limits for Quantity or Loading in the permit) set the total mass by
weight of parameter that can be released from the facility each month, week, or day. These limits are
often measured in pounds per day (lbs/day). For some parameters, the load limit also helps establish
the chronic toxicity level. In this permit, the load limit for cyanide of 1.7 lbs/day is the chronic level.
Concentration Limits (called Maximum Limits for Quality or Concentration in the permit) define the
amount of pollutant by volume in the discharge. These limits are often measured in milligrams per liter
(mg/l) or parts per million (ppm). For some parameters, the concentration limit also helps establish the
acute toxicity level. In this permit, the concentration limit for cyanide of 24 ng/l is the acute toxicity level.
Load limits and concentration limits should be related mathematically. The load limit is equal to the
concentration limit multiplied by the flow from the facility and a conversion factor to make the units
consistent. You can calculate the load limits for parameters into pounds per day from a concentration
in milligrams per liter and a flow measured in millions of gallons per day (MGD) using the
following formula:
Load (lbs/day) = Concentration (mg/l) x Flow (MGD) x 8.34
CC Periods of Time

The effluent limitations are measured based on monthly, weekly (7-day), or daily time periods. Some
limits set absolute maximums during that time period. For example, the pH level includes a daily
maximum of 9.0 and a daily minimum of 6.0. This means that on any given day, the pH can not be
higher than 9.0 and it can not be lower than 6.0.
Some limits set the average level of the parameters over that period of time. For example, in this permit,
there is a load limit for total suspended solids of 3,200 lbs/day 7-Day. That means that the average
amount of total suspended solids discharged during a one-week period can not exceed 3,200 lbs/day.
On any given day it could be more than 3,200 lbs/day, but over the week, it can not average more
than 3,200 lbs/day.
D
D Frequency of Analysis

This part of the permit sets out how often the permit holder must test to see if the discharge is meeting
the effluent limitation. In this permit, the flow must be sampled each day (note that the design flow is
identified in the sentence under the chart of effluent limitations); total phosphorus must be sampled
three times/week. Sometimes, the frequency of analysis may decrease in a reissued permit if the permit
holder has demonstrated long-term, consistent compliance or amounts of a parameter are below regulated
levels. Likewise, for permit holders who have experienced compliance issues, the required frequency of
analysis should reflect that history. More frequent sampling can produce sufficient information about
the amounts of a parameter to better characterize the waste stream and reduce the need for a reasonable
potential analysis unnecessary.
EE. Sample Type

There are various sample types. This permit includes composite and grab samples. A composite sample
is made up of two or more individual samples taken from the discharge. A grab sample is a single
sample collected at a given moment, resulting in a snap-shot of the discharge quality. Another sample
type used by DEQ is a flow proportional sample, where larger samples are taken when flow increases and
smaller samples when flow decreases. The sample type should be appropriate given the effluent limitation.
For example, composite samples help evaluate the average level of parameters in a given period of time, but
they are not sufficient for establishing compliance with an effluent limitation that sets a daily maximum level.
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General Permits
The Water Bulletin provides
information on actions taken
by the DEQ’s Water Bureau
during the month. It is available on the DEQ website,
www.michigan.gov/deq,
then selecting "Water,"
then "Surface Water,"
then "NPDES Permits."
This webpage also lists
the current NPDES
General Permits.

In addition to individual permits, the DEQ has authority to develop general permits.
General permits are designed to cover similar types of sources, similar types of
discharge, or similar sources with similar types of discharge. They contain effluent
limitations or pollution control requirements protective of most surface waters
statewide. Where more stringent requirements are necessary, an individual permit is
required. Facilities that apply and are eligible to be covered under a general permit
receive a Certificate of Coverage (COC). General permits are subject to public
notice and comment when they are developed and when they are renewed, every
five years. In addition, the DEQ is making COCs available for public notice and
comment on the DEQ’s NPDES permit webpage. Lists of COCs and construction
site NOCs (Notices of Coverage) are available in the Water Bulletin, a monthly
publication of the DEQ’s Water Bureau that lists actions taken that month.
The Water Bulletin is available in print by requesting copies or on the DEQ’s
NPDES permit webpage.
The DEQ has authorized general permits for 12 different categories of discharge.
They address discharges ranging from sand and gravel mining wastewater to public
swimming pool wastewater to non-contact cooling water. They are available on the
DEQ website on the NPDES webpage. Several of the general permits are
discussed in more detail in Chapter 5.
This chapter describes the general framework of an NPDES permit in Michigan.
Several permitting topics lend themselves to further discussion, such as regulating
toxic substances and storm water management. These and other topics will be
addressed in more detail in Chapter 5.
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Opportunities for Participation
There are several opportunities for public participation in the basic NPDES permitting
process discussed in this chapter.
Individual NPDES Permits
■

Under the DEQ’s 5-Year Basin Plan, you should be able to figure out when
existing individual NPDES permits will come up for review in your watershed.

■

Consider beginning discussions with the DEQ approximately six months before it
begins its review of existing permits in your watershed. Individual NPDES permits
state that the permit holder must submit a new application six months before the
existing permit expires if it would like the permit reissued.

■

Individual permits must be made available for public notice and comment. The
DEQ maintains a list of NPDES permits out for public comment on its website.
These include permits to reissue or modify an existing permit and permits for a
new facility.

■

When considering the terms of a draft NPDES permit, it may be helpful to get a
copy of the application, the fact sheet (created for facilities discharging 500,000
gallons per day), and the old permit. These documents may be available on the
DEQ website. They are also available from the DEQ office responsible for the
permit, which is listed on the public notice and on the draft permit.

■

If you are concerned about specific provisions in a draft permit, you should
consider requesting a public meeting or public hearing and submitting written
comments about your concerns.
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Opportunities for Participation
General Permits
■

While they have a term of five years, most general NPDES permits are not governed
by the 5-Year Basin Plan in that their renewal is not tied to a specific watershed.
They apply throughout the state. Industrial storm water general permits are based
on the 5-Year Basin Plan.

■

If you are concerned about provisions of a particular general permit, you may
want to consider requesting a public meeting with the DEQ to discuss those
concerns and ask questions well before the general permit expires and consideration
for reissuance begins.

■

Proposed general permits must be made available for public notice and comment.
You may want to consider requesting to be on a list to receive notices of proposed
general permits.

■

If you are concerned about specific provisions in a proposed general permit, you
should consider requesting a public hearing and submitting written comments
about your concerns.

■

If you are concerned about specific provisions in a draft COC, you should
consider submitting written comments about your concerns.
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At this point, there is only one permit-by-rule. It covers storm water discharges from construction sites of one acre or more. See Administrative Rule 323.2190. A Notice of Coverage
must be submitted to the DEQ for sites of five acres or more. Construction sites disturbing under five acres of soil are automatically deemed to have a NPDES permit authorizing discharge of storm water, and no NOC is required. Id. All construction sites are subject to the Soil Erosion and Sedimentation requirements of NREPA. See MCL 324.9101 through
324.9123.
2
Administrative Rules 323.2101 through 323.2195.
3
Administrative Rule 323.1098.
4
Administrative Rule 323.1082.
5
Administrative Rules 323.1050, 323.1082, 323.1090.
6
Administrative Rule 323.1090.
7
Administrative Rule 323.1082(2).
8
Administrative Rule 323.2159.
9
Some of these standard conditions are set out in Administrative Rule 323.2149.
1

38 A Citizen’s Guide to Water Quality Permitting

CHAPTER

5

Selected Topics in More Detail

Because of the multiple factors relating to the point source and the receiving
water, no two applications will be exactly alike. This chapter discusses some
additional topics that may be addressed in a specific application and NPDES
permit. However, keep in mind this guidebook does not cover every issue that
might be raised in an NPDES permit.

Toxics
Regulating toxics adds another level of complexity to NPDES permitting. Some
toxics are difficult to detect or measure with a great degree of precision. The Part 4
rules outline the criteria for toxic substances, stating that "toxic substances shall not
be present in the surface waters of the state at levels that are or may become injurious
to the public health, safety, or welfare, plant and animal life, or the designated uses
of the waters."1 While this standard may sound straightforward, making the required
determinations is difficult. The Part 4 rules establish how aquatic life values, wildlife
values, human health values, and how bioaccumulation factors will be calculated
for toxics.
The Part 8 rules go into more detail about how these criteria are then applied to
become water quality-based effluent limitations for toxics.2 Specifically, the Part 8
rules outline how to address TMDLs for toxics, how to determine waste load
allocations for toxics, and how to establish preliminary effluent limitations for
toxics in the discharge that have a reasonable potential to cause a violation of the
water quality standards for the receiving waters.
The Part 8 rules also establish the procedure for testing whole effluent toxicity
(WET), which measures the toxicity of all the toxic substances in combination.3
The testing involves placing live organisms in the effluent to see if they live, die,
or experience harmful effects. In some cases, the DEQ may decide that a specific
effluent limitation for each toxic is not sufficient to ensure protection of water
quality. In that case, it may include a WET limitation. Where there is not
sufficient information, the DEQ can require WET testing to obtain information
over a certain period of time.
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Toxics can exist in a discharge but not at a level that requires routine sampling.
Instead, the permittee will be required to sample for toxics occasionally to determine
whether toxics are present and at what level. If sampling indicates a harmful level,
the permit may be modified or an effluent limit for that toxic substance may be
imposed when the permit is reissued.
Toxicity is also measured in terms of how fast an effect it has on organisms.
Acute toxicity means organisms die soon after exposure to the substance. Chronic
toxicity means that organisms may experience substantial harmful effects (such as
reproductive, developmental or immunological problems) or die after a long period
of exposure. Permits may require testing to measure both acute and chronic toxicity.
Regulating mercury demonstrates how toxics are often addressed differently in
permitting. In 1999, the EPA adopted a new, more sensitive method for measuring
mercury. It allows for measurements lower than Michigan’s water quality standard
for mercury based on protection of wildlife – 1.3 ng/liter. Using the new method,
the DEQ found that the majority of ambient water samples (samples not impacted
by NPDES discharges) and NPDES discharges in Michigan exceeded the 1.3 ng/liter
standard. Available end-of-pipe controls for mercury are expensive and do not
necessarily ensure lowering levels to meet Michigan’s mercury water quality standard,
since ambient water samples from receiving waters are also above the standard. For
these reasons, the DEQ has adopted a strategy for addressing mercury in reissued
and new permits. For reissued permits between 2005 and 2009, the permit will
include the level currently achievable (LCA) of 10 ng/liter, as well as requiring a
pollutant minimization plan.4 For sources where there is insufficient information,
monthly monitoring is required for the duration of the permit, with a special
condition that triggers implementation of a mercury pollutant minimization plan
if, after a year, the data show a reasonable potential that the discharge will exceed
the water quality standard. For new sources, the permit will use the 1.3 ng/liter
limit as a monthly average; when there is insufficient information to make a reasonable
potential determination, the permit will require monthly monitoring with a special
condition triggering implementation of a mercury pollutant minimization plan.
Pages from the sample POTW permit on the next page demonstrate how the
mercury strategy has been applied. Because there is insufficient data on mercury,
the POTW is required to do monthly monitoring, with a special condition triggering
implementation of a mercury pollution minimization plan if the monitoring shows
the mercury levels in the discharge are likely to impact water quality.
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Industrial Pretreatment Programs
Some non-residential facilities in Michigan may not need an individual NPDES
permit if their wastewater discharges to a municipal POTW. However, they will
have to ensure that they meet the requirements of the POTW’s Industrial Pretreatment
Program. Michigan has been implementing the Industrial Pretreatment Program
since 1983. The pretreatment requirements are set out in the Part 23 rules and
federal regulations, which establish responsibilities for governmental and private
parties in order to ensure that pollutants do not pass through the POTW without
sufficient treatment or interfere with the treatment processes at the POTW.5 Michigan
prohibits eight categories of pollutants from discharge to a POTW, ranging from
explosives to oils to heat at such levels that it might inhibit the biological activity
required in the treatment process. There are over 100 POTWs with industrial
pretreatment programs in Michigan. A small excerpt on industrial pretreatment
from the sample POTW permit appears below.
The pretreatment program has several requirements.6 The POTW must have
sufficient authority to impose limitations on the pretreatment dischargers, to monitor
discharges, and to inspect facilities. At a minimum, the discharge to the POTW
must meet the treatment technology-based standards set out by the EPA for the
industrial category. The POTW must develop an enforcement response plan,
which outlines its enforcement powers. All records must be maintained for three
years. The program must include an interjurisdictional agreement with all governments
served by the POTW. And it must provide for public participation and notification,
including an annual listing of all dischargers who were in noncompliance. The
reporting on noncompliance is part of an annual reporting requirement to review
any modifications to the program, changes in industrial users, any enforcement
activities, and results from sampling and analysis of influent, effluent, and biosolids.
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Biosolids
Biosolids are the residues from treatment of sanitary sewage through one or
more processes that reduce pathogens and attractiveness to disease vectors, such as
flies, rodents, and mosquitoes. Biosolids do not include industrial sludge or septage
gathered from individual septic systems, which are addressed through other regulatory
means. For the most part, biosolids are generated at POTWs and can be applied to
agricultural lands as a method of disposal. This aspect of NPDES permitting is
governed by the Part 24 rules.7
Biosolids, also known as sewage sludge, are used to enhance agricultural production
in Michigan. Almost all biosolids that are recycled in Michigan are land applied to grow
crops on sites approved by the DEQ. Biosolids applications are controlled by Residuals
Management Programs (RMPs) that are required by the provisions of a NPDES permit
for a POTW (as demonstrated by the excerpt from the sample POTW permit on the
next page) or by a general permit addressing biosolids. The residuals management
program submitted to the DEQ must include all of the following information:
■
■
■
■
■
■
■
■
■
■
■
■

Size and type of generating facility;
One year of records representing the volume and concentrations of
pollutants in the biosolids;
Treatment process origin, for example, primary or secondary treatment, and
the volume of biosolids generated from each process;
A description of the treatment processes;
Storage volume;
Transportation methods and spill prevention plan;
Land application method;
Land application site list;
Land application plan;
Pathogen reduction method;
Vector attraction reduction method; and
Monitoring program.8
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The RMP must be approved by the DEQ before biosolids can be applied to
land, and the provisions of the RMP are enforceable requirements of the NPDES
permit. The DEQ limits the amount of certain metals in biosolids that are applied
to land. If the concentrations are higher, the biosolids must be disposed of using an
alternate method, such as incineration or landfilling.

Storm Water Discharges and MS4s
Regulation of storm water has been implemented through both individual permits
and general permits. During what is known as Phase I of the storm water program,
cities with populations over 100,000, certain industries, and construction sites disturbing
over five acres were required to get NPDES permits. Phase II covers smaller urban
areas and construction sites disturbing one acre or more. In Michigan, certain categories
of dischargers were required to get an individual storm water permit, including:
■
■
■

Municipal separate storm sewer systems (known as MS4) that serve over
100,000 people;
Sources where specific controls are needed to meet water quality standards
or TMDLs; and
Some sources that contribute significantly to pollutant loadings.

The DEQ has developed general permits for each cycle of watersheds in the 5-Year
Basin Plan to address storm water on industrial sites. Many individual industrial
and POTW individual permits include storm water control and treatment measures
that match those found in the general permits. The general permits require that
each facility have a certified storm water operator and a Storm Water Pollution
Prevention Plan (SWPPP) for storm water on site signed by the operator. The general permits outline the requirements for the plan and implementation of structural
and non-structural controls. A SWPPP should include the following information:
■

A site map with areas of concern for storm water pollution identified;

■

A list of all significant materials that could enter storm water;

■

An evaluation of the reasonable potential for contribution of significant
materials into runoff from certain activities;
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■
■
■
■
■
■
■
■
■
■
■
■

A summary of existing storm water discharge sampling data;
A description of routine preventative maintenance of storm water management
and control devices;
A schedule for comprehensive site inspection (at least every six months);
A description of good housekeeping procedures for the facility;
A description of material handling procedures and storage requirements for
significant materials;
Identification of areas with high potential for significant soil erosion;
A description of employee training programs regarding the SWPPP;
Identification of actions to limit discharge in order to comply with a
TMDL, if applicable;
Identification of significant materials expected to be in storm water
discharges following non-structural preventative measures;
At facilities that require further controls, a description of structural controls
for prevention and treatment of storm water;
Modifications to the SWPPP when discharge at the facility increases or
increases the potential for exposure of storm water to significant materials; and
Review of the SWPPP annually.

The sample POTW permit has storm water management provisions, including a
SWPPP, comparable to the requirements in the general permits.

A different general permit for industrial storm water applies to storm water discharges
that have special contamination concerns: 1) discharges of storm water captured in
secondary spill containment structures required by state and federal law; 2) discharges
from state listed sites of environmental contamination where the contaminants may
come in contact with storm water; and 3) sources deemed by the DEQ to need
monitoring because they may contribute significantly to nutrient loadings. It
requires a short-term discharge characterization study.
Two general permits address storm water discharges for MS4s in "urbanized areas,"
as designated by the U.S. Census Bureau. An urbanized area represents a group of
communities that have population densities exceeding 500 people per square mile
and a core population of that density that exceeds 50,000 people.9
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One of these general permits governs an area set out by the jurisdictional
boundaries of the MS4. A jurisdictional MS4 application must include a Storm
Water Management Program designed to reduce the discharge of pollutants from
storm water in the drainage system to the maximum extent practicable using the
best management practices. This storm water program extends throughout the
jurisdictional area. There are six minimum requirements of the program:
■

Public education about storm water impacts;

■

Public participation and involvement in the development of the program;

■

An Illicit Discharge Elimination Program (IDEP), to prohibit dumping of such
substances as motor oil, household hazardous waste, grass clippings, and
animal wastes, among others, into the drainage system;

■

Post-construction storm water management program for new development
and redevelopment projects to address impacts of increasing urbanization on
drainage systems;

■

Construction storm water runoff controls for activities disturbing one acre or
more, including compliance with soil erosion and sedimentation control
requirements; and

■

Pollution prevention and good housekeeping for municipal operations, such
as roadway construction and maintenance, storm sewer labeling, and reduction
or elimination of fertilizer and pesticide use on public lands.

The other MS4 general permit addresses areas where there is an existing watershed
management plan or where permittees agree to work together to develop a watershed
management plan. Both the watershed management plan and a public participation
process are permit requirements dependent on all permittees in the watershed working
together. There are also requirements that the permittees must implement separately
within their jurisdictions, including an IDEP, a public education program, and a
storm water pollution prevention initiative. The watershed management plan should
establish goals to address any water quality problems and commitments from the
permittees to implement actions to meet those goals related to wet weather discharges
from the MS4. The storm water pollution prevention initiative should set out the
details of the actions required of the permittees in the watershed management plan.

Control of CSOs and SSOs
In addition to regulating storm water, the DEQ addresses other significant pollution problems related to wet weather through control of combined sewer overflows
(CSOs) and sanitary sewer overflows (SSOs). Combined sewer overflows are the
result of older sewer systems designed to carry both domestic wastewater and storm
water. Problems with CSOs result when wet weather brings more storm water into
the system than it was designed to handle. The result can be raw sewage or partially
treated sewage flowing with storm water and being discharged into surface waters.

46

A Citizen’s Guide to Water Quality Permitting

The EPA has established minimum controls for CSOs, which include:
■
■
■
■
■
■
■
■
■

Proper operation and regular maintenance programs for the sewer system
and the CSOs;
Maximum use of the collection system for storage;
Review and modification of pretreatment requirements to assure CSO
impacts are minimized;
Maximization of flow to the POTW for treatment;
Prohibition of CSOs during dry weather;
Control of solids and floatable materials in CSOs;
Pollution prevention;
Public notification to ensure that the public receives adequate notification of
CSO occurrences and CSO impacts; and
Monitoring to effectively characterize CSO impacts and the efficacy of
CSO controls.

Michigan adopted the Michigan State-Wide Combined Sewer Overflow Permitting
Strategy in January 1990. Phase I of the strategy requires operational improvements
to minimize overflows, sampling and other monitoring conditions to establish a strong
data base on the existing system, and construction of interim CSO control projects
where feasible. Under state statute, all CSO communities are required in the NPDES
permit to notify the DEQ, local health departments, and local newspapers whenever
there is a CSO discharge to the surface waters. The local health department will issue
advisories if needed. Phase I also requires development of a final program leading to
elimination or adequate treatment of CSOs. The final program must contain a
fixed-date schedule to achieve the maximum feasible progress in accomplishing
these corrections, taking into account technical and economic considerations.
Phase II is the implementation of the final program in subsequent NPDES permits.
The schedule developed under Phase I is incorporated into the NPDES permit, and
the permittee is required to proceed with implementation to eliminate or adequately
treat CSOs. Implementation will be accomplished on a case-by-case basis with
professional staff of the department working closely with municipalities to define
appropriate corrective programs.
SSOs are discharges of raw or partially treated sewage from municipal sanitary
sewers designed to carry only sewage. Generally, these discharges occur during wet
weather and can be the result of cracks in the system, roof drains or other storm
drains being improperly connected to the sanitary sewer system, groundwater
infiltration into the system, system failures from inadequate capacity, sediment
blockages, equipment failures, or power outages. Allowing overflows from a sanitary
sewer is illegal.10 The DEQ maintains a list of SSOs and the receiving waters, which
is available on the DEQ website. In Michigan, most of the State Revolving Fund
project monies have been used to correct problems with CSOs and SSOs.

Concentrated Animal Feeding Operations (CAFOs)
A recent area of interest has been discharges from concentrated animal feeding
operations (CAFOs). These are agricultural operations where animals are raised and
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sold for commercial purposes, such as dairies, hog farms, or turkey farms. Concerns
regarding CAFOs stem from the impacts from animal wastewater and storm water that
comes in contact with animal manure entering surface waters. Michigan’s regulation of
CAFOs at the present is governed by two general permits – one for existing operations
and one for new large CAFOs. Operations that do not fall under one of the general
permits – such as new CAFOs that have two times the number of animals for large
operations – will need an individual permit.11 A farm operator may request a finding
of no potential to discharge pollutants to waters of the state. Before making such a
finding, the DEQ issues a public notice of the request, along with a fact sheet. If
the DEQ denies the request, the farm operator has 30 days to seek coverage under
a permit.12
Some minimum standards are applied to the farm operations through the NPDES
permits. For example, buffers should exist around feedlots, manure storage areas, and
land application areas. Management practices should divert storm water and clean
water away from feedlots, holding pens, manure storage areas, and wastewater storage
systems. Animals should not have uncontrolled access to surface waters. Dead
animals should be handled so as not to come in contact with surface waters.
Both general permits and individual permits require the development of a
Comprehensive Nutrient Management Plan (CNMP) as outlined in the permits. The
CNMP describes the farm operation (including a map of the farm, the production
area, and storm water flow patterns), the amount of animal manure and wastewater
output, how outputs are collected and stored, the nature of the storage structures,
management practices for any land application of manure, feed management, chemical
management, the emergency action plan to address spills or system failures, and how
records will be kept regarding CNMP implementation.
The permits also include the inspection, monitoring, and record keeping requirements
for the farm operator. The CAFO must have a certified operator. The CNMP must
be approved by a certified CNMP provider. The farm operator must submit an annual
report to the DEQ that includes the number of animals, the amount of manure and
wastewater produced over the year, the number of acres used and available for land
application, information regarding any discharges of manure or wastewater during
the year, and a reaffirmation that the CNMP was approved by a CNMP certified
provider. If you would like to learn more about a CAFO in your watershed, you
can request a copy of the CNMP and annual reports from the DEQ.
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Section 401 Certification
Under Section 401 of the Clean Water Act, any applicant for a federal permit
that involves activities which may result in discharges into Michigan’s surface water
must receive certification from the DEQ that the project will not violate Michigan’s
water quality standards. The certification may include effluent limitations, monitoring requirements, reporting, and conditions such as those found in other DEQ
NPDES permits. Section 401 includes public notice and public hearing provisions
for the state’s certification process. The statute allows a waiver of the certification
requirement if the state does not act on the certification request in a reasonable
time, no longer than one year.13 If the state certifies the project or certifies it with
conditions, the certification is submitted to the federal permitting agency for use in
its permitting process. This process also applies to federal agencies that may engage
in activities that could result in discharges, such as navigational dredging projects
operated by the U.S. Army Corps of Engineers.14 Legal challenges to a Section 401
certification can be pursued in state or federal court, depending on the nature of
the challenge.

Water Quality Trading
Michigan completed a water quality trading demonstration project on the
Kalamazoo River in 2000. The premise of the project was that a market-based
approach to improving water quality within a watershed will optimize the associated
costs and provide greater regulatory flexibility. The demonstration project focused
on phosphorus reductions from point and non-point sources. Voluntary reductions
by non-point sources were used by point sources to comply with existing NPDES
water quality-based effluent limitations for phosphorus. However, two non-point
source reductions were made for each one used by point sources to benefit the
environment and as a margin of safety.15 After the demonstration project was
completed, the Great Lakes Trading Network – now known as the Environmental
Trading Network – was formed to be a clearinghouse for information on trading
programs in the region.
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Opportunities for Participation
Several opportunities for participation in the permitting process have been noted
in this chapter. They include:
■

Participating in a local POTW’s public process for development of its Industrial
Pretreatment Program.

■

Tracking information about CSOs or SSOs in your area and requesting action
to address problems.

■

Participating in the development of a local MS4 Storm Water
Management Program.

■

Tracking any CAFO permit applications in your watershed and commenting on any
requests from CAFOs for findings of no potential to discharge to surface waters.

■

Reviewing and commenting on requests for Section 401 certification.
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CHAPTER

6

Ensuring Enforcement

Monitoring and Reporting
Each permit – whether individual or general – has provisions for monitoring and
reporting. The monitoring required in permits is the responsibility of the permittees.
They may conduct their own monitoring and analysis, or they may contract with
someone else to provide these services. The permits contain standard language
about self-monitoring reports. Many permits require the permittee to submit
reports to the DEQ monthly. These reports include both monthly summaries called
discharge monitoring reports (DMRs) and reports on individual daily results. These
reports can be submitted electronically or on paper. Failure to submit a monthly
report on a timely basis is a permit violation.1 Permits state that all records must
be retained for three years.
The permits also require the permit holder to file compliance notifications for
every compliance action noted in the permit. Noncompliance that might endanger
human health or the environment (including exceeding any maximum daily
concentration discharge limitations) must be reported verbally within 24 hours.
Any other instance of noncompliance shall be reported with the monthly
monitoring reports.
For discharges that are relatively minor or uncomplicated, the permit may allow
retained self-monitoring. The permittees are required to certify once a year that:
1) all retained self-monitoring requirements have been fulfilled and a year-to-date
log has been maintained; and 2) the application on which the permit is based still
accurately describes the discharge. These retained self-monitoring reports are
considered public information and must be shared with the public upon request.
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The DEQ provides DMR data to the EPA and it is available to the public.
Monitoring and compliance information is available through the EPA website and its
Enforcement and Compliance History On-line (ECHO) service – at www.epa.gov/echo.
This service has information on air, hazardous waste, and water permitting.
Information about NPDES permits is collected through the Permit Compliance
System (PCS). Searches can be done by permit number, type of facility, watershed,
and county. Once you have identified a specific facility, you can review the compliance
reports, numbers of inspections, and information about compliance under past permits
among other information. However, the information available through these services
may not be current or accurate so be sure to check the information with the DEQ
staff. The DEQ is planning to make NPDES monitoring and compliance
information available through its website.
For AWR...
A copy of the revised
administrative rules,
wastewater report forms,
instructions, and other
related program information
can be obtained at:
www.michigan.gov/deqwater
select "Annual Wastewater
Reporting". Obtain additional
AWR information by contacting the Environmental
Assistance Center at
(800) 662-9278.

Some facilities that discharge wastewater into the surface waters of the state or
to a sewer system must file an annual wastewater report (AWR).2 As defined in the
regulations for this provision, a "person" does not include a municipal corporation,
a government unit or an agency, automotive service stations, laundromats, or car
washes. The AWRs are due on August 1st for the previous reporting year. This is a
state reporting requirement (not federal) and the reports do not become part of PCS
or ECHO. The AWRs should not be confused with NPDES permit monitoring
and reporting requirements.

Compliance and Enforcement at the DEQ
All NPDES permits contain standard language that requires the permittee to
allow the DEQ to enter the property where the effluent source is located, to review
and copy any records required by the permit, to sample the effluent, and to inspect
any equipment or facilities governed by the permit.3 The DEQ district compliance
investigators conduct inspections of facilities throughout the year. There are several
types of inspections, but they can be separated into high-level and low-level categories.
High-level inspections usually are detailed inspections that evaluate the permittee’s
compliance with all aspects of the NPDES permits, and may include independent
sampling and analysis of effluent by the DEQ. Low-level inspections generally have
a narrow focus of interest or provide for a general evaluation of the facility. Any
of these inspections may be unannounced.
There are various types of inspections associated with the NPDES permit program:
■

Reconnaissance Inspection
A reconnaissance inspection is a non-sampling inspection that includes a
walk-through with visual observations of the NPDES facility and a
discussion of permit requirements.

■

Compliance Evaluation Inspection
A compliance evaluation inspection is a non-sampling inspection designed
to verify permittee compliance with NPDES permit self-monitoring requirements, compliance schedules, and other permit conditions and requirements.

■

Compliance Sampling Inspection
A compliance sampling inspection incorporates essentially all the elements
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of an evaluation inspection, but includes sampling as well. These inspections
are more resource and time intensive than a compliance evaluation inspection.
They are used to support permit reissuance or when independent sampling
and analysis are warranted.
■

Pretreatment Compliance Inspections
The pretreatment compliance inspection evaluates POTW compliance with
the commitments contained in the approved pretreatment program.

■

Pretreatment Audit
The pretreatment audit assesses the compliance of the POTW’s entire
approved pretreatment program (legal authority, procedures, commitments,
administration, monitoring, and enforcement) with respect to current state
and federal regulations. The audit is more comprehensive and resource
intensive than the pretreatment compliance inspection.

■

Industrial Pretreatment Program Reconnaissance Inspection
These inspections focus on compliance resolution regarding a POTW’s
Industrial Pretreatment Program.

Many inspections are done in conjunction with the 5-year permit period. For
example, the current approach is that major facilities generally receive 2 high-level
inspections and three low-level inspections each 5-year cycle; minor facilities generally
receive one high-level inspection and one or two low-level inspections each five-year
cycle. Facilities having compliance or reporting problems may also receive more
inspections. Occasionally, the EPA will conduct inspections of major sources in
Michigan. In some instances, the DEQ compliance staff will conduct a "multi-media"
inspection, meaning that it will review the air, water, hazardous waste, and other
environmental management requirements for the facility. The DEQ compliance
staff document each inspection with a written report, and determine appropriate
follow-up actions if problems are identified.
The DEQ pursues compliance through a progressive series of actions, starting
with the lowest appropriate enforcement action. Depending on the circumstances,
an informal district-level letter may be sent to the facility such as a Notice Letter or
a Notice of Noncompliance. These letters state the permit and statutory requirements,
an assessment of the findings regarding the facility, and a schedule of actions that
need to be taken to regain compliance. The DEQ district compliance staff can
also escalate actions to the Enforcement Unit, where an administrative settlement
can be pursued, a Director’s Final Order issued, or legal action initiated in the
appropriate court.
Violations may be characterized as civil,
criminal, or both. Civil actions often are resolved
through administrative orders, such as an
Administrative Consent Order, a Penalty Order,
or a Director’s Final Order. If the matter cannot
be resolved through an administrative order, it
may be referred to the Michigan Attorney
General or the EPA for legal action in state
or federal court.
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Referral for criminal enforcement indicates that the DEQ enforcement staff
believes that an environmental crime has occurred – someone has committed an
intentional, knowing, reckless, or grossly negligent violation of a state or federal
environmental law or rule. The DEQ’s Office of Criminal Investigations handles
criminal investigations. They conduct their investigation with the assistance
of the appropriate environmental specialist in the district office. They handle
approximately 150-200 cases per year.
Each DEQ district and field office has a licensed police officer with special
training in environmental crimes from the Office of Criminal Investigations.
These officers pursue investigations, provide prosecution support, and ensure
clean up and compliance.
The DEQ can pursue civil and criminal enforcement of violations at the same
time. One important difference between civil and criminal enforcement actions
is that criminal enforcement can include time in jail for the violation.
Some civil and criminal cases can involve an assessment of penalties. Under the
Clean Water Act and the NREPA, a permit violation can result in a penalty of
between $2500 and $25,000 per day and up to two years imprisonment in criminal
cases. Where the court finds that the actions posed substantial endangerment to
public health, safety, or welfare, additional penalties between $500,000 and $5,000,000
can be imposed and imprisonment up to five years, depending on whether the matter
is civil or criminal and the severity of the violation.4 As part of the resolution of a
civil enforcement action, the permit violator can propose Supplemental Environmental
Projects (SEPs). These are voluntary, environmentally-beneficial projects undertaken
by the violator as part of a settlement agreement with the DEQ. The SEPs allow the
violator to use a portion of the penalties owed to improve the community. The violator
proposes the SEPs but the DEQ must approve the projects.
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Citizen Involvement in Protecting Our Waters
Citizen involvement in enforcement is critical to effective protection of water
quality. Citizens can get involved in several ways, from engaging in monitoring
programs to reporting violations. Citizens can also pursue legal remedies, a topic
discussed in more detail in Chapter 7.
Monitoring
Water quality monitoring includes a wide range of activities involving observation
and measurement of selected features in order to assess the health of the aquatic
ecosystem, determine its ability to support human uses, detect early warnings of
changes, gather information about causes of problems, and determine whether
management goals have been achieved.
A well-designed citizen-driven water quality monitoring program can help fill
important data gaps. It also serves to educate and involve communities in water
quality protection. A good citizens’ monitoring program involves:
■ Determining why you want to collect information;
■ Choosing indicators, methods, and sites;
■ Determining the time of year, day and frequency of monitoring; and
■ Assuring the quality of results.
Partnerships with colleges and universities can be invaluable in designing and
implementing a monitoring program. Discussion with your local DEQ field
office could help identify locations or parameters that need to be monitored.
Visual monitoring is also important. Point sources discharging pollutants may
remain undetected or unpermitted. Regular visual monitoring of a water body,
documented through photographs or videotape, can help determine where and when
an illegal discharge is occurring. Visual monitoring during wet weather can help
identify problems related to capacity, such as with CSOs and SSOs.
The DEQ maintains a Pollution Emergency Alerting System (PEAS). Any
person can call the toll-free 24-hour number and report information about pollution
emergencies. During working hours, the information will be directed to the
appropriate DEQ district office. During non-working hours, the complaint will
be recorded and the DEQ staff on-call will decide if it requires immediate
attention or whether it can be referred during regular business hours.

Pollution
Emergency
Alerting
System
1-800-292-4706
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Reporting Potential Violations
Potential violations should be reported to the DEQ. Citizen complaints often
trigger inspections and enforcement actions. Particularly with limited enforcement
staff, citizens can serve as the watershed’s "eyes and ears" to help protect water quality.
But before reporting a potential violation, make sure you have the necessary information.
Inaccurate or incomplete information can result in a waste of valuable staff time. Try
to gather the following information:
■ Location of the suspected violation;
■ Description of the activities and dates when they occurred;
■ Name of owner or facility operator engaged in activity; and
■ NPDES Permit number if available (keep in mind that many discharges are
governed by general permits which may not be listed on the DEQ website).
Report the potential violation to your local DEQ district or field office. Consider
sending a letter with the information as well. Your letter will serve as a reminder to
the DEQ staff and it may be useful documentation if you need to follow-up and
encourage enforcement action. Potential violations that are reported by more than
one individual tend to get more attention, so encourage other citizens interested in
water quality to contact the DEQ as well.
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Trombetta v Detroit, Toledo & Ironton R. Co., 81 Mich. App. 489, 265 NW2d 385 (1978)
(finding that manipulating and adjusting pollution control reports violated law).
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CHAPTER

7

Effective Participation in
NPDES Permitting

Citizen participation in NPDES permitting is essential to effective implementation
of the protections set out in federal and state law. The Clean Water Act requires
public participation in many important decisions. The more people get involved,
the better government officials and stakeholders will understand the public’s interest
in Michigan’s water resources.
There are numerous opportunities throughout the process to request information,
comment on standards, object to permit conditions, consider compliance history,
monitor performance, and review required reports. With respect to non-point source
pollution, addressing the problems in your watershed really depends on public
involvement, since these sources are diffuse and varied. And non-point source
pollution problems may be among the most significant ones affecting water quality
in your watershed. Many of these opportunities have been mentioned in previous
chapters, and some will be discussed in more detail in this chapter.
Equally important as using available opportunities is becoming an educated
and informed advocate so that your participation is beneficial and effective for all
parties. Citizens need to take their role in the process seriously and participate with
integrity. Consider the following guidelines to help ensure that the public’s
participation is given the respect that it deserves:
■
■
■
■
■

Base your position on good information and sound policy analysis;
Gather information in legal ways;
Respect the legal rights of others, including a potential violator;
Don’t use NPDES permitting as a "red herring" to further other goals that
are not related to protecting water quality; and
Continually work to improve and expand your knowledge of your
watershed, the state water quality standards, and the regulations that
are designed to protect our waters.

With these guidelines in mind, you are ready to become an effective participant
in the NPDES permitting process. Citizens provide valuable information, and your
participation will help protect water quality in your watershed.

STEP ONE – Get to Know Your Watershed
The first step to effective participation is getting to know your watershed.
Your focus may be a small tributary to a larger river or an inland lake; it may be
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The EPA "Surf Your
Watershed" is at
www.epa.gov/surf.
Envirofacts Data Warehouse
is at www.epa.gov/enviro/.
Also check out
"Our Wetlands, Oceans,
and Watersheds" at
www.epa.gov/owow/
for additional watershed
information.

DEQ FOIA Requests
Mail or fax your written
request to:
FOIA Officer
Michigan Department of
Environmental Quality
P.O. Box 30473
Lansing, MI 48909-7973
Phone: 517-241-8010
Fax: 517-241-7428
(Include your name, return
address, and daytime telephone number so that DEQ
staff can contact you for
clarification if needed.)

much broader, including several watersheds within a region. Gather as much existing
information as you can – look for information at your library, on the internet, at
your local governmental offices, from universities and colleges in the state, and from
local or regional watershed organizations. Collect information from permit holders
in your watershed about their environmental policies. Think broadly about groups,
organizations, companies, and corporations that might be actively participating in
water quality issues. For example, groups interested in fishing and hunting waterfowl,
local governments interested in clean water for their communities, and volunteer
environmental clean up programs sponsored by corporations all may be great resources
since these activities promote good water quality. The Michigan Department of
Natural Resources may have information about aquatic and wildlife species in your
watershed. The appendices include a list of some of the organizations involved in
water quality issues in Michigan.
A good place to start is the EPA website, which includes a feature called "Surf
Your Watershed." You can search this data base by zip code, city, or county, and it
will give you some initial information about the water resources in your area of
focus. Some of the information may be dated, so you may need to find more
recent information.
And ask the DEQ district or field office near you for information they have on
your watershed. A list of DEQ offices is included in the appendices. You can ask
for information about aquatic life in the watershed, impaired waters status, and
development of TMDLs. Also, the DEQ website has a substantial amount of
information. The map of watersheds, their rotation in the 5-Year Basin Plan, the
DEQ’s activities in that watershed for each year of the 5-Year Plan are included
on pages 60 and 61 of this chapter.
Any distinct information that is not immediately available on the DEQ website
or at the DEQ office can be requested under the Freedom of Information Act (FOIA).1
Sometimes the DEQ staff will ask you to file a FOIA request to get documents
from their files. Ask the staff how you should identify the document – such as the
title of the document and where the file can be found. Requests involving only a
few pages may be handled directly, while more extensive file searches and requests
may require a formal written letter. Written requests should include as much
information as possible about the information you are seeking.
There are a few exceptions under FOIA. For example, the DEQ cannot provide
any information that is proprietary to the applicant, such as trade secrets. Personal
information, preliminary decisions, and communications regarding potential or
pending litigation may all be withheld. Once the DEQ has compiled the documents
relating to your FOIA request, you can either view the documents at the appropriate
DEQ office or ask for the documents to be copied. The DEQ may charge for copying,
mailing, and labor costs. Where the search would result in unreasonably high costs,
the DEQ may charge for searching, examining, and reviewing to separate exempt
information from non-exempt information. Because the costs can be high, indicate
in your written request that you would like a cost estimate before the DEQ actually
conducts the search and copies documents.
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STEP TWO – Get Information about Permits
The next step is getting information about existing permits in your watershed
and letting the DEQ know that you want information about new or modified
applications for NPDES permits.

The DEQ web address is
www.michigan.gov/deq.

Michigan’s 5-Year Basin Plan means that all existing permits in a watershed will
be reviewed for reissuance during the same year. Find out where your watershed is in
the 5-year cycle and plan your participation accordingly. For the year when permits
will be reviewed, keep in mind that existing permits state that applications for reissuance
should be filed six months before the expiration date.
For information about existing individual permits, check the DEQ website’s list
of existing NPDES permits. If you can’t find the information you need regarding a
specific permit, ask your DEQ district or field office for copies of the permit, the
application, and the fact sheet (available for sources discharging 500,000 gallons per
day or more). The fact sheet describes the location and the discharge, and outlines
the water quality standards, the effluent limitations, and any mixing zones.2 You
can review compliance information regarding the existing permit, some of which
may be available on the EPA’s ECHO system.
It is always easier to deal with questions and concerns as early in the process as
possible. You do not need to wait for a public notice to contact the DEQ regarding
an application. If you have questions or concerns about the water quality in your
watershed or about permit provisions, consider requesting a meeting with the DEQ
staff at the district or field office involved in NPDES permit review during the preapplication period. You may also want to consider requesting a public meeting.
Anyone can request a public meeting at any time during the permitting process, not
just during the public comment period. A public meeting provides an opportunity for
questions and answers, and noting concerns about the draft permit. However, the
decision about whether and when to hold a public meeting is at the discretion of
the DEQ.
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YEARLY WATERSHED ACTIVITIES UNDER
Y
E
A
R

1

2

Permit Compliance
Inspections

THE

Water Quality
Monitoring Activities

5-YEAR BASIN PLAN
Issue Permits
Certificates of Coverage

• Major permit compliance
evaluation inspections
• Minor permit compliance
reconnaissance inspections
• Federal and Michigan IPP
inspections
• Biosolids compliance
reconnaissance inspections
• Major permit compliance
reconnaissance inspections
• Federal IPP inspections
• Biosolids mid-level
compliance inspections

• Road stream crossing surveys
• Monitoring recommendations
requested from stakeholders
• Monitoring needs and
priorities identified

• Major permit compliance
sampling inspections
• Minor permit compliance
sampling or evaluation inspections
• Federal IPP compliance inspections
• Biosolids audits

Initiate point source, NPS, TMDL,
ambient monitoring, and trend
monitoring studies including:
• Discharge Monitoring
• Whole effluent toxicity monitoring
• Dissolved oxygen monitoring
• Water & sediment chemistry
monitoring
• Fish & wildlife contaminant
monitoring
• Stream flow monitoring
• Inland lake monitoring
• Bacteria monitoring
• Special Studies

4

• Major permit compliance
reconnaissance inspections
• Federal IPP compliance
inspections
• Biosolids compliance
reconnaissance inspections

• Update electronic databases
• Prepare staff reports
• Develop TMDLs

• Groundwater Discharge Permits,
NPDES individual permits, and
storm water COC reapplications
received and reviewed

5

• Major permit compliance
reconnaissance inspections
• Minor permit compliance
reconnaissance inspections
• Federal and Michigan IPP
inspections
• Biosolids mid-level
compliance inspections

• Issue TMDLs
• Develop Water Quality Based
Effluent Limits (WQBEL)
for permits

• Permits and storm water
COCs reissued

3
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2005
Cycle Year
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For information on new individual permits, you can submit a request to the DEQ
to receive public notices on new permits and fact sheets for sources discharging more
than 500,000 gallons per day. The request must identify the watershed for which
you would like information and your address. The request must be sent to the DEQ
office in Lansing and it must be renewed each December.3 The request will also
insure that you receive any public notices regarding applications to reissue existing
permits. The list of permits on public notice is also available on the DEQ website.
Notices regarding individual NPDES permits must be circulated in the geographic
area of the discharge by posting on the facility’s premises, posting on a public building
near the discharge location, or publishing in a newspaper of general circulation in
the area. They are also on file at the closest DEQ district office and in the DEQ
Lansing office.4
The public notice should include:
■ Name and address of the applicant;
■ Permit number;
■ Date of posting for public notice;
■ Address and telephone numbers for DEQ contacts;
■ Brief description of the applications activities and operations;
■ Name of the receiving waters;
■ Statement of the DEQ’s tentative determination on the application; and
■ Procedure for formulation of final determination.5
The EPA’s EnviroFacts Data Warehouse provides information on NPDES permits
by zip code, city, or county. The database includes information on the permit status,
effluent limitations, compliance reporting, and enforcement actions.
The DEQ’s Water Bulletin, available on the DEQ’s website, lists recent actions
on permits, certificates of coverage, and notices of coverage. The Bulletin includes
some basic information about each action such as the applicant, the county where
the discharge will occur, and the DEQ contact for additional information.

Photo courtesy of Tip of the Mitt Watershed Council

STEP THREE – Review and Analyze Draft Permits
Once the DEQ issues a draft permit for a new source or an existing source,
review and analyze it carefully. In addition to reviewing the application and draft
permit, you should ask for information on the receiving waters, including a summary
of stream surveys, water quality data, and monitoring information. If the application
does not include an antidegradation demonstration and one is required, ask the
DEQ for a copy. Review the monitoring and reporting requirements, and special
conditions, keeping in mind any downstream problems or upstream discharges.
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For existing sources, review the reasonable potential analysis, which includes an
analysis of the likelihood that the effluent will contribute to or cause a violation of
water quality standards. Compare the provisions of the old permit to those in the
draft permit. Make sure the effluent limitations in the draft permit are at least as
restrictive as those in the old permit – effluent limitations that are less restrictive
may violate the antibacksliding rule unless the increase qualifies for one of the limited
exceptions under the rule. If the applicant has had problems with compliance,
ask the DEQ staff what provisions in the draft permit are designed to address
these problems.
For all surface waters, the basic question to keep in mind while reviewing a draft
permit is whether the permit provisions will protect the designated uses. In addition,
the antidegradation policy requires that discharges should not impact existing uses
of the receiving water, or degrade high quality waters. For new point sources and
sources increasing the discharge of a pollutant, ask the DEQ staff how the draft permit
provisions will work to protect existing uses and high quality waters. Additional
questions to consider when reviewing a draft permit are included in the “Questions
to Ask When Reviewing a Draft NPDES Permit” at the end of this chapter.

STEP FOUR – Take Action
The public has 30 days to comment on a draft permit. Comments should be sent
to the address on the public notice. In addition, any interested party can request a
public hearing on the draft permit during the comment period. The reasons for
requesting the hearing, the party’s interest in the discharge, and the parts of the permit
requiring a public hearing must be included in a petition for a public hearing. If
the DEQ believes the petition establishes sufficient cause or that there is sufficient
public interest in the permit, it may schedule a public hearing.6
Public hearings are not question and answer sessions. They are designed to allow
people who have comments on the permit to provide those comments verbally, and
for the DEQ staff to hear those comments. The DEQ staff will not respond to
those comments at the hearing. After the hearing, the DEQ staff will consider the
comments when making its final decision on the permit.
Comments – whether provided in writing, at a public hearing, or both – are
important tools to help make your views known. If no comments are submitted,
the permit will most likely be issued as it appears in the draft. Once issued, it is
difficult to get the permit changed. You may have information about the aquatic
life or existing uses of the receiving waters that the DEQ does not have or has not
considered. In addition, submitting your comments helps establish your interest in
the permit and it may preserve your rights to challenge or enforce the permit in
the future.

Public hearings are not
question and answer
sessions. Public meetings
are better suited for
asking questions and
getting answers.

When commenting on a draft permit, keep in mind that the DEQ has already
made a preliminary determination on the application and you must provide convincing arguments and supporting evidence for the DEQ to consider changing those
provisions or conditions. It is to your advantage to share as much information as
possible with the DEQ because the staff will need compelling reasons to change
the permit and defend its decision when challenged by the applicant. Comments
should not always be negative or critical – you should include comments on
aspects of the permit that you support.
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Tips for Commenting
1. Don’t forget: • Your name and address (and Organization’s name if applicable)
• Permit Number & Public Notice Number
• Your interest in the permit
2. Comments should be well-organized and concise. Consider using headings if you are
going to address multiple concerns. Your comments at a public hearing should also be
submitted in writing – the written version can contain more information and the verbal
version can be more direct.
3. Get information about permits early. Comment periods are short.
4. Read the whole draft permit, including the fine print. Make a list of your questions and
concerns, and then prioritize them.
5. Ask questions and discuss your concerns with the DEQ staff. You do not need to wait
for a public hearing or rely on written comments to convey your concerns. Asking
questions about legal gray areas and scientific uncertainty can encourage decisionmakers to seek more information or to err on the side of caution. Try to get all your
questions answered before submitting your comments.
6. Make sure your comments are substantive. Comments should be based on facts, not
opinions. Refer to portions of the laws and regulations that support your comments
and cite sources for the facts. Your comments will be viewed as credible and decisionmakers will have the information they need to address the concerns you raise.
7. Indicate what the DEQ should do in response to your concerns.
Example:
"The required antidegradation analysis failed to consider impacts to fish species
known to exist in the area, so the draft permit should be reconsidered."
8. Get the word out. A large turnout at a public hearing and a large number of written
comments makes clear to the DEQ that the public is concerned about the draft permit.
While changing the draft permit provisions requires legal and factual support, there is
always room for heartfelt testimony about the importance of our water resources.
9. Consider summarizing your points at the beginning and end of your comments if you
have mentioned multiple concerns.
10. The time to present your comments at a public hearing is often limited to five minutes.
Work with others before the hearing to ensure that all the essential points are made. In
addition to allowing for more total comment time, this approach gets more people involved.
11. Always bring written copies of your comments to the public hearing to give to the DEQ
hearing officer and any members of the press. Be prepared to provide copies of
supporting information when asked.
12. Make sure to submit your final and comprehensive written comments before the end of
the public comment period. Consider sending a copy of your letter to the EPA and your
local elected officials.
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STEP FIVE – Legal Remedies
After the DEQ issues a final permit, you may still have concerns about its impacts
on water resources. Any interested party aggrieved by the permit may file a petition
for a contested case within 60 days of the issue date. A contested case provides for
administrative review of the DEQ’s decision. The proceeding is conducted by the
DEQ’s Office of Administrative Hearings before an administrative law judge (ALJ).
It is a less formal proceeding than a court challenge, but, in many respects, it is similar.
The DEQ will notify the permittee that a petition has been filed regarding the
permit, and that the permittee may intervene as a party in the contested case. Generally,
the permittee will decide to intervene and have an attorney present. After the petition
is filed, the ALJ will ask the parties whether there is a possibility of settlement, and
encourage negotiations. However, any party can request that a hearing date be set.
The ALJ will set a prehearing conference where the ALJ, the DEQ, and the other
parties discuss scheduling of the hearing, issues to be addressed in the hearing, and
other preliminary matters. The ALJ will set a schedule when all witnesses and exhibits
must be shared among the parties and when the contested case hearing will be held.
At the hearing, the party contesting the permit presents evidence through witnesses
and exhibits about why he or she believes the permit is flawed, and other interested
parties, such as the DEQ and the permittee, can challenge that evidence and present
their own evidence. At the end of the hearing, the ALJ will draft a Proposal for
Decision for the Director of the DEQ to review. The Director can accept the proposed
decision, reject it, or modify it. The Director’s decision is the final decision of the agency.
If you still have substantial concerns about the decision, it can be challenged in
state court under the Michigan Administrative Procedures Act and the applicable
provisions of NREPA. Under Michigan law, you will have 21 days from the date of
the Director’s final decision to file a complaint in state court. State court challenges
can also seek review under the Michigan Environmental Protection Act (MEPA).7
MEPA provides that any person, organization, or governmental body may bring a
legal action to prevent or minimize the pollution, destruction or impairment of the
environment. Where the impacts to waters of the state affect an adjacent landowner
or a riparian landowner, common law doctrines governing nuisance, riparian rights,
and trespass may be applicable.
Challenges about actions of the EPA or challenges about violations by federal
agencies of their NPDES permits may be brought in federal court under the
Clean Water Act’s citizen suit provision.8
Legal challenges can be an important tool for protecting water quality in Michigan.
Anyone considering litigation concerning water quality and the NPDES program
should consult an attorney knowledgeable in environmental law. In addition to
understanding the area of law, proving the case often requires specific and credible
scientific information. In some cases, it may require engineering or economic information.
This information is usually presented by expert witnesses. Where such information
is essential to the case, legal challenges to protect water quality will likely be unsuccessful
without credible expert witnesses. Pursuing this kind of litigation may require substantial
resources. Also, the risk of an adverse decision that would be more damaging to water
quality must be carefully considered. Nonetheless, in some cases, litigation is the only
way to ensure consistent application of the law to protect the waters of the state.
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STEP SIX – Follow Up
After your review of the draft permit is complete, there are other avenues for
participation. The permittee may file a petition for a contested case to contest certain
conditions. If the petition challenges provisions of the permit that you support,
you may want to intervene in the contested case. Likewise, if the permittee files a
challenge in state court, you may want to consider your options for participation,
from intervening as a party to filing an amicus brief outlining the reasons why the
court should uphold the more protective provisions in the permit.
Once the permit becomes final, you can monitor compliance with the permit
provisions. Maintain a good relationship with DEQ staff and the permit holder
so that you can discuss concerns about compliance and appropriate responses to
violations. You can check the EPA’s ECHO website for compliance information
but keep in mind that it may not be up to date.
Also, the DEQ 5-year Basin Plan includes activities throughout the five-year cycle.
Keep track of the activities in your watershed in each year of the cycle. If the DEQ
schedule does not include water quality monitoring activities you believe should be
done, consider working with partners to conduct those monitoring activities, as
discussed in Chapter 6.

Beyond Permits: Other Ways to Participate in the NPDES Program

Non-point source pollution
occurs when rain falls or
snow melts and carries
sediment, chemicals, oils –
whatever is on the land or
hard surfaces – into our
lakes, rivers, and streams.

Non-point Source Pollution
While point source permits are an important part of the NPDES program, other
parts of the program benefit from public participation. Some of the most significant
problems facing Michigan waters stem from non-point source pollution, which is
directly related to land use. Addressing these problems effectively depends directly
on public involvement.
In 1987, the Clean Water Act was amended to address, among other topics, non-point
source (NPS) pollution, requiring all states to conduct a non-point source assessment
and adopt a strategy to address these problems. This aspect of the amendments was driven
by the recognition that NPDES permits were controlling most point source pollution and
that non-point sources were causing most of the remaining water quality problems.
Michigan completed its assessment and adopted a non-point source management
plan in 1988. The assessment showed that some significant sources of non-point
source pollution in urban areas included runoff from hard surfaces, and the construction
and maintenance of golf courses. In rural areas, some significant sources were failed
septic systems, stream bank erosion, agricultural erosion, and construction activities.
Non-point source pollution resulted in increased sedimentation, degradation of fish
habitat, and increased weed growth and algae blooms.9
One aspect of Michigan’s plan was the development of watershed protection plans
to help implement best management practices (BMPs) for activities likely to cause nonpoint source pollution. BMPs are designed to prevent pollutants from entering the
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the water source, and they are usually implemented on a voluntary basis. The DEQ
has used federal funds made available through the Clean Water Act Section 319 to
fund the development of watershed protection plans throughout the state. This
approach is consistent with the EPA’s current policy, which encourages a focus on
watershed restoration projects for non-point source grants. A list of approved
watershed protection plans is available on the DEQ’s website.
The DEQ’s non-point source program has five parts:
■

Technical assistance to help people develop and implement watershed
management plans, including best management practice (BMP) selection,
land use planning activities, and engineering review of site plans;

■

Information and education, including both statewide activities and tools
and those created by grantees, to educate people about non-point sources
of pollution;

■

Grants, including those funded with federal Clean Water Act funds and the
Clean Michigan Initiative to implement BMPs, land use planning tools and
information/education activities;

■

Compliance and enforcement, including response and investigation of
complaints, follow up requiring corrective actions, and occasionally
participating in escalated enforcement actions; and

■

Monitoring and field investigations to determine the effectiveness of BMPs,
the success of watershed planning efforts in protecting or improving water
quality, and the effectiveness of the overall NPS Program, as well as
monitoring related to TMDLs.

Best Management Practices
(BMPs) are any structural,
vegetative, or management
practice used to treat,
prevent, or reduce water
pollution. They can include
temporary seeding of
exposed soils, storm water
basins, or use of fabric
fencing at a construction
site to retain sediments on
site. The DEQ has developed
over 50 BMPs for activities
ranging from winter road
management to lawn maintenance to household
hazardous waste disposal.
Further information is available
on the DEQ’s website,
www.michigan.gov/deq,
then selecting "Water,” and
"Surface Water," then "NonPoint Source Pollution," and
then selecting "Technical
Manuals."

The non-point source program provides opportunities for local governments and
watershed organizations to pursue education, planning, and management practices
that will help protect water quality in your watershed. Getting involved in these
activities is one of the best ways to help protect water quality in your watershed.
Under the Clean Water Act, states must provide an annual progress report on
their non-point source programs. At present, these annual reports are provided to
the EPA through a database that is difficult for the public to access. The DEQ is
working on developing an annual summary of non-point source grant projects.
Required Reports
The NPDES program requires regular reports that help assess its overall effectiveness
in protecting the waters of the state. For example, the DEQ is required under Section
303(d) to provide its list of impaired waters to the EPA every two years. In addition,
under Section 305(b), the DEQ must report to the EPA on the health of all its
waters every two years. While public participation is not required in developing
these reports, they both provide important information to citizens involved in water
quality issues. Request copies of the reports and read them. If you believe the report
could be more useful or should include additional information, let the DEQ staff
know your views.
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Water Quality Standards
The Clean Water Act requires the DEQ to review Michigan’s water quality standards
every three years, referred to as the Triennial Review. The DEQ’s current practice is
to hold a public hearing in Lansing and propose changes to the regulations based on
that hearing. Ask the DEQ for information on past triennial reviews and notice of
future public hearings on water quality standards. Consider attending the next
public hearing and asking about other ways to participate in development of water
quality standards.
State Revolving Fund
The Clean Water Act allows each state to establish a State Revolving Fund (SRF),
which assists with the construction of POTWs and storm water projects. The SRF
provisions require public participation in the Intended Use Plan (IUP), which sets
priorities for projects, as well as public involvement in environmental review of each
funded project. Check Michigan’s IUP and the priority list of projects to be funded.
If any of the projects are in your watershed, you should get more information about
the SRF and make sure you participate in the environmental review of the project itself.
There are other funding sources for financing wastewater treatment projects, and
these sources have their own procedures and requirements for public participation.
However, by the time these projects have progressed to the point of the local
government applying for an NPDES permit, most of the planning and public
participation has already been completed. Pay close attention to wastewater
treatment issues in your community so you don’t miss out on the planning
process and any public participation opportunities.

Beyond the NPDES Program
Surface waters are part of larger water systems including groundwater and
wetlands. These water systems are part of broader ecosystems that include wildlife,
land, water and air. In other words, protecting water quality within a watershed
involves more than strong NPDES permits. Wetlands are essential parts of healthy
water systems. Land management activities such as logging can result in additional
sediments flowing into surface waters from runoff. Rainfall can cause pollutants in
the air to end up in surface waters.
As an informed and engaged citizen, you have a lot to offer your community and
the water resources that make your community special. Involvement in the NPDES
permitting process is a great way to help protect Michigan’s waters. In addition to
this permitting program, the DEQ also renews permits for projects involving wetlands, inland lakes and streams, and the Great Lakes shoreline. Just as there is a
place for citizens in the NPDES program, these other permitting programs include
an important role for citizens. For more information, contact the DEQ or one of
the organizations listed in Appendix B. Your efforts to protect Michigan’s rivers,
lakes, wetlands, and groundwater will benefit your community now and into the
future. We all thank you!
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Questions to Ask When Reviewing a Draft NPDES Permit
On the cover page, look for the following information:
■ The entity requesting the permit and the contact information;
■ The term of the permit and the date to file for reissuance;
■ The receiving waters; and
■ The DEQ contact information.
In Part I of the permit, look for the following information:
■
■
■
■

The
The
The
The

source’s design flow;
sampling types;
sampling or monitoring locations; and
outfall locations.

General Questions
■

Is the draft permit for an existing source, an existing source seeking modifications, or a
new source? This information may not be specifically addressed in the draft permit –
check the fact sheet and ask the DEQ contact if you are not sure.

■

Are the receiving waters in your watershed?

■

What are the existing uses of the receiving waters? Where does the discharge enter
the water body in relation to recreational resources, wildlife habitat, or other
important resources?

■

Is there anything distinctive about the water body such that the mixing zone
should be specified in more detail?

■

Is the receiving water a high quality water body? Is it an impaired water body, and if so,
does it have a TMDL? The answers to these questions may affect how the DEQ staff
develops the WQBELs for the permit.

■

Does the discharge include toxic or bioaccumulative parameters? If so, how are they
monitored? Does the permit specify minimum detection limits?

■

Is sampling required often enough and under representative operating conditions to
collect sufficient data on toxic, bioaccumulative, and other parameters of the discharge?

■

Does the permit require measurement of acute and chronic toxicity? If not, why not?

■

Is WET testing required? If not, why not?

■

Are the load limit and concentration limit calculations consistent?

■

Are there any special circumstances that might suggest the need for
additional monitoring?
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Questions to Ask When Reviewing a Draft NPDES Permit
For All Existing Sources
Compare the draft permit to the old permit, and consider these questions:
■

Are sampling frequencies changing? If so, why?

■

Is the discharge volume from the source increasing? If so, why?

■

Are all parameters addressed in the old permit also in the draft permit? If not, why not?

■

Are effluent limitations for specific parameters, including toxics and bioaccumulative
parameters, changing? If so, why?

■

Do the outfalls still discharge to the same receiving waters? In the same locations?

■

Have there been significant permit violations in the past? If so, what actions did the
DEQ take in response to the violations?

■

Was there a compliance schedule regarding construction activities, reporting dates, or
planned inspections in the last permit? Does the draft permit require completion of this
schedule before issuance of the new permit?

For Existing Sources Seeking Modifications or New Sources
Generally, an antidegradation demonstration will be required for these applications. If it
is not part of the information with the draft permit, ask the DEQ contact for a copy. The
demonstration should address alternatives to the discharge as well as the socio-economic
costs and benefits of allowing the discharge.
For POTW Permits
■ Where applicable, is the Industrial Pretreatment Program for the POTW outlining the
POTW’s legal authority to implement and enforce the program as well as setting local
limits for certain parameters, available for review? Is a copy of the last annual report on
the Industrial Pretreatment Program available for review?
■

Where applicable, are all industrial sources identified in the permit or in the permit
application? Have industrial sources had significant compliance problems? What
actions did the POTW take in response to the violations?

■

How does the POTW address residuals? Is a copy of the Residuals Management
Program available for review?

■

Does the POTW serve an urbanized area requiring an MS4 storm water permit? If so, is
a copy of the Storm Water Management Program available for review? If so, what is
your role in that program? Can you or your organization help with implementation,
education, or outreach?
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FEDERAL & STATE CONTACTS

Appendix A

Federal Agencies
U.S. Environmental Protection Agency, Region 5
Water Division (W-15J)
U.S. EPA Region 5
77 W. Jackson Blvd.
Chicago, IL 60604-3590
PH: 312-886-6115
FX: 312-886-0168
Environmental Protection Agency website
www.epa.gov
EPA Region 5 website
www.epa.gov/region5
Environmental Compliance History Online
www.epa.gov/echo
Environmental fact data warehouse
www.epa.gov/enviro
Our Wetlands, Oceans, and Watersheds
www.epa.gov/owow
Surf Your Watershed
www.epa.gov/surf

USDA Natural Resources Conservation Service
3001 Coolidge Rd. Ste. 250
East Lansing, MI 48823-6123
PH: 517-324-5270
FX: 517-324-5171
website: www.mi.nrcs.usda.gov
U.S. Army Corps of Engineers
Detroit District Headquarters
477 Michigan Avenue
Detroit, MI 48226
PH: 888-694-8313 or 313-554-0753
Detroit District website: www.lre.usace.army.mil
U.S. Fish and Wildlife Service
East Lansing Field Office
2651 Coolidge Rd.
East Lansing, MI 48823-6316
PH: 517-351-2555
FX: 517-351-1443
E-mail: EastLansing@fws.gov
Region 3 website: www.fws.gov/midwest
USDA Michigan Farm Services Agency
3001 Coolidge Rd. Ste. 100
East Lansing, MI 48823-6321
PH: 517-324-5110
FX: 517-324-5120
website: www.fsa.usda.gov/mi

Michigan Agencies
Michigan Department of
Natural Resources
Mason Building (Floor Number)
P O Box 30028
Lansing, MI 48909
PH: 517-373-2329
website: www.michigan.gov/dnr

DEQ Lansing Headquarters
Michigan Department of Environmental Quality
Division Name, Employee Name (where applicable)
Constitution Hall, Floor Number
525 West Allegan Street
P O Box 30473
Lansing, MI 48909-7973
517-373-7917
Constitution Hall Zip Codes
48909 –
48933 –
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When using a P.O. box number, always use this zip code.
This is the street address for the building. This zip code is
appropriate for Federal Express or United Parcel deliveries only.

FEDERAL & STATE CONTACTS

Appendix A
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ORGANIZATIONS

Appendix B

Organizations
Bear Creek Watershed Council
P O Box 357
Bear Lake, MI 49614
PH: 231-362-2812
Bear Creek winds for 28 miles through Manistee County
to the confluence of the Big Manistee River. BCWC has
inventoried the stream, locating erosion sites on the upper
and lower creek. We have completed streambank stabilization
and road/stream crossing improvements along the upper
portion of the stream. We continue with these goals along
the lower creek. We are in the process of constructing an
interpretive trail along one of the headwater feeder creeks at
the north end of the county.

Central Lake Superior Watershed Partnership
1030 Wright Street
Marquette, MI 49855
PH: 906-226-9460
FX: 906-226-4484
Website: www.superiorwatersheds.org
The Central Lake Superior Watershed Partnership (CLSWP)
is a non-profit organization serving the entire Upper Peninsula
of Michigan including portions of the Lake Superior, Lake
Michigan, and Lake Huron drainage basins. The CLSWP
provides assistance in land use planning, public education,
water quality monitoring, river restoration, pollution prevention
and citizen involvement.

Citizens for Alternatives to Chemical
Contamination (CACC)
8735 Maple Grove Road
Lake, MI 48632-9511
PH: 989-544-3318
Website: www.caccmi.org
CACC is a Great Lakes grassroots non-profit organization
serving to foster awareness of environmental issues through
a network of citizens and organizations. CACC sponsors the
annual Backyard Eco-Conference, which highlights regional
grassroots environmental/social justice campaigns. CACC
also publishes a newsletter and is a clearinghouse for environmental information. CACC has 2 active chapters - Huron
Environmental Activists League in Alpena and Alcona County
Environmental Coalition in Lincoln. At present, the CACC
office is not regularly staffed. Contact CACC by mail or through
our website.
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Clean Water Action and Clean Water Fund
1200 Michigan Avenue, Suite A
East Lansing, MI 48823
PH: 517- 203-0754
FX: 517- 203-0754
E-mail: elansingcwa@cleanwater.org
Website: www.cleanwateraction.org
Clean Water Action and Clean Water Fund work to assist
citizens in their understanding and use of state and federal
wetland laws and regulations. Citizen inquiries are fielded
by Clean Water staff and volunteers and appropriate next
steps are identified. Clean Water Action also addresses
wetland protection in the legislative area by lobbying for
stronger protections.

Clinton River Watershed Council
101 Main Street, Suite 100
Rochester, MI 48307
PH: 248-601-0606
FX: 248-601-1280
Website: www.crwc.org or www.clintonriver.org
E-mail: contact@crwc.org
CRWC is dedicated to protecting, enhancing, and celebrating
the Clinton River, its watershed, and Lake St. Clair. We work
with individuals, local governments, businesses, and community
groups on watershed management, education, and stewardship programs, with a focus on reducing stormwater runoff,
restoring aquatic and riparian habitat, and protecting river
corridors and wetlands.

Friends of the Rouge
4901 Evergreen Road 220 ASC
Dearborn, MI 48128
PH: 313-792-9621
FX: 313-593-0231
Website: www.therouge.org
Friends of the Rouge is a non-profit organization that promotes
restoration and stewardship of the Rouge River Watershed.
Programs include: Rouge Rescue (annual cleanup and river
celebration), Rouge Education Project (school-based water
quality monitoring program), Volunteer Frog and Toad Survey,
Benthic Macroinvertebrate Monitoring, Storm Drain Marking,
and Riparian Corridor Management.

ORGANIZATIONS
Friends of the St. Joe River Association, Inc.
P O Box 354
Athens, MI 49011
PH: 269-729-5174
E-mail: fotsjr01@sbcglobal.net
Website: www.fotsjr.org
Watershed Management Plan Web Site:
www.stjoeriver.net
The group was founded to provide an organized program for
the entire St. Joseph River Watershed that will address and
support issues which concern the welfare of the river and its
tributaries. We operate exclusively for education, historical,
charitable and scientific purposes.

Great Lakes Information Network
Great Lakes Commission
Eisenhower Corporate Park
2805 S. Industrial Hwy., Suite # 100
Ann Arbor, MI 48104-6791
PH: 734-971-9135
FX: 734-971-9150
Website: www.great-lakes.net
The Great Lakes Information Network (GLIN) is a partnership
that provides one place online for people to find information
relating to the bi-national Great Lakes-St. Lawrence region of
North America. GLIN offers a wealth of data and information
about the region’s environment, economy, tourism, education
and more.
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Lower Dead River Watershed Project
Marquette County Conservation District
1030 Wright Street
Marquette, MI 49855
PH: 906-226-2461
The Lower Dead River Watershed is 22 square miles and located
in Marquette County, Michigan. Contaminated stormwater,
sedimentation, development, and degraded aquatic habitat
heavily impact the watershed. The goal of the project is to
implement best management strategies to protect and
restore water quality in the Lake Superior Basin.

Michigan Association of Conservation Districts
201 N. Mitchell Street, Suite 203
Cadillac, MI 49601
PH: 231- 876-0328
FX: 231- 876-0372
E-mail: www.mdistricts@aol.com
Website: www.macd.org
The MACD is a nongovernmental, non-profit organization
established in 1940 to represent and provide services to
Michigan’s 80 Conservation Districts. Created to serve as
stewards of natural resources, the conservation districts take
an ecosystem approach to conservation and protection. MACD
represents its members at the state level by working with
legislators, cooperating agencies, and special interest groups
whose programs affect the care and management of
Michigan’s natural resources, especially on private land.
Contact information for all 80 conservation districts is
available on the MACD website.

Huron River Watershed Council
1100 N. Main St. Suite 210
Ann Arbor, MI 48104
PH: 734-769-5123
FX: 734-998-0163
Website: www.hrwc.org

Michigan Environmental Council
119 Pere Marquette Drive, Ste. 2A
Lansing, Michigan 48912
PH: 517-487-9539
FX: 517-487-9541
Website: www.mecprotects.org

The Huron River Watershed Council works to inspire attitudes,
behaviors, and economies to protect, rehabilitate, and sustain
the Huron River System. The Council's nine-person staff and
hundreds of volunteers participate in programs that cover
pollution prevention, hands-on citizen education and river
monitoring, natural resource planning, mass media education
and information, and wetland and floodplain protection.

Founded in 1980, the MEC now represents 70 environmental
organizations, offering research, communications and technical
support and providing an effective voice for the environment at
the State Capital. MEC fights to guard our water, protect land
resources from sprawl, defend public health from pollution and
promote cleaner energy.

Lake Erie Clean Up Committee
47 East Elm Avenue
Monroe, MI 48162-2648
PH: 734-242-0909

Mid-Michigan Environmental Action Council
P O Box 17164
Lansing, MI 48901
PH: 517-485-9001
Website: www.midmeac.org

The Lake Erie Clean-Up Committee works to stop pollution
of Lake Erie and all fresh water lakes and streams, and to
inform the public of the need for greater pollution controls
to prevent the return to old methods of the past and to
encourage industry to do more research. The Committee is
participating in the State Wide Advisory Council and is
represented on the River Raisin Public Advisory Council.

The Mid-Michigan Environmental Action Council (Mid-MEAC)
is a non-profit environmental organization dedicated to improving the environment and quality of life by raising environmental
consciousness and activism. Mid-MEAC is run by Mid-Michigan
volunteers. Projects and operating costs are funded with grants,
business contributions, and member donations.
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Michigan Environmental Law Center
P O Box 984
Traverse City, MI 49686
Website: www.michenvirolaw.org
The Michigan Environmental Law Center helps provide legal
assistance and support to the public in order to protect and
restore environmental quality in Michigan.

Michigan United Conservation Clubs
2101 Wood Street
Lansing, MI 48912
PH: 517-371-1041
FX: 517-371-1505
E-mail: muccpolicy@mucc.org
Website: www.mucc.org
Michigan United Conservation Clubs (MUCC) works to conserve
Michigan’s natural resources by educating and engaging citizens
through live animal programs, youth camps, magazines for
kids and adults, television shows, and resource lobbyists.
MUCC has represented the views of million of conservationists
since 1937, with over 500 affiliated clubs dedicated to protecting our outdoor heritage. MUCC is at the vanguard of
efforts to protect and manage Michigan’s water, land, forests,
fisheries and wildlife. Currently, MUCC is helping to develop
new rules to protect Michigan’s groundwater, wetlands, and
prevent sulfide mining pollution, as well as advocating for phosphate and mercury pollution reductions and preventing the
spread of aquatic invasives in the Great Lakes.

National Wildlife Federation
Great Lakes Natural Resource Center
213 W. Liberty, Suite 200
Ann Arbor, MI 48104-1398
PH: 734-769-3351
FX: 734-769-1149
Website: www.nwf.org/greatlakes
The National Wildlife Federation - Great Lakes Natural
Resource Center works throughout the Great Lakes basin to
protect water quality. In addition to promoting strong water
quality policies at the state and federal levels, we also have an
environmental law practicum at the University of Michigan Law
School that works to make sure existing policies are enforced.
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Project Cattail
5819 Merkel
Dexter, MI 48130
PH: 734-426-8895
FX: 734-426-7033
This project is unique in that it not only serves to educate
students about ecology and biology, but also involves the
students in their communities. When a community issue
involving wetlands comes up, the students will begin a project
that crosses curriculum lines. Sally DeRoo, who founded the
project as a classroom teacher, now teaches prospective
teachers at Wayne State University and Oakland University.

River Network
520 SW 6th Avenue, Suite 1130
Portland, OR 97204
PH: 503-241-3506
FX: 503-241-9256
Website: www.rivernetwork.org
River Network's Mission is to help people understand, protect
and restore rivers and their watersheds. We envision a nation
whose rivers are cared for by those who use them and live in
their watershed. Our unique role is to build and continually
strengthen a nationwide network of people and groups working on freshwater-related issues. Our constituency is comprised
of grassroots river and watershed conservation organizations,
public agencies, tribal governments and coalitions, and others
working to save freshwater ecosystems.

Saginaw Bay Advisory Council
P O Box 643
Bay City, MI 48707
PH: 989-893-3782
The Saginaw Bay Advisory Council is made up of people from
all around the Saginaw Bay area. Dredge and fill applications
are thoroughly reviewed by members, and all applications are
discussed at monthly meetings, where a decision is made
regarding whether to advise acceptance or denial of the application.

PIRGIM
103 E. Liberty, Suite 202
Ann Arbor, MI 48104
PH: 734-662-6597
Website: www.pirgim.org
The Public Interest Research Group in Michigan (PIRGIM) is
an advocate for the public interest. For 30 years, PIRGIM has
been working to uncover threats to public health and wellbeing and fight to end them, using the time-tested tools of
investigative research, media exposes, grassroots organizing,
advocacy and litigation. PIRGIM’s mission is to deliver persistent, result-oriented activism that protects the environment,
encourages a fair marketplace for consumers and fosters
responsive, democratic government.
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ORGANIZATIONS
Sierra Club Mackinac Chapter
109 E. Grand River Avenue
Lansing, MI 48906
PH: 517-484-2372
FX: 517-484-3108
E-mail: Mackinac.chapter@sierraclub.org
The Sierra Club Mackinac Chapter is the Michigan voice for
the nation's oldest most influential grassroots environmental
organization. Our members are 20,000 of your Michigan
friends and neighbors. Inspired by nature, we work together
to protect our communities and Michigan's wild areas, water,
air, forests, and land. Since 2001, our work has included getting
NPDES permits for CAFOs, and getting legislation and rules
to regulate the impacts from sulfide (acid) mining. There are
14 local chapters throughout Michigan. Their contact
information is on our website.

Water and Air Team for Charlevoix
P O Box 615
Charlevoix, MI 49720
PH: 231-547-5530
WATCH routinely comments on dredge and fill applications
and assists citizens with their comments as much as possible.
WATCH’s "Adopt-A-Stream" program can be expanded to
include wetlands, and they are available to help in litigation
or contested case hearings.

The Watershed Center Grand Traverse Bay
232 E. Front Street,
Traverse City, MI 49684
PH: 231-935-1514
FX: 231-935-3829
E-mail: info@gtbay.org
Website: www.gtbay.org
The Watershed Center’s mission is to preserve, protect and
advocate for the freshwater resources of Grand Traverse Bay
and its watershed. Our programs include research and monitoring, outreach, education, watershed planning, and advocacy.
We track and comment on permits, local development, and
local and state legislative and regulatory issues; and serve as the
"eyes, ears, and voice" for the Bay through our Grand Traverse
Baykeeper® program, a member of the Waterkeeper Alliance.
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Tip of the Mitt Watershed Council
426 Bay Street
Petoskey, MI 49770
PH: 231-347-1181
FX: 231-347-5928
E-mail: info@watershedcouncil.org
Website: www.watershedcouncil.org
Tip of the Mitt Watershed Council is the voice for Northern
Michigan’s waters. We are dedicated to protecting our lakes,
streams, wetlands, and ground water through respected advocacy,
innovative education, technically sound water quality monitoring,
and thorough research. We achieve our mission by empowering
others and we believe in the capacity to make a positive difference.
We work locally, regionally, and throughout the Great Lakes Basin
to achieve our goals.

Upper Peninsula Environmental Coalition (UPEC)
P O Box 673
Houghton, MI 49931
PH: 906-524-7899
Website: www.upenvironment.org
For 30 years, it has been the Upper Peninsula Environmental
Coalition's mission to protect and seek to maintain the unique
environmental qualities of the U.P. through public education
and watchful monitoring of industry and government. We
fight development plans that would result in the destruction
of our precious natural resources and provide grants for land
preservation and environmental education programs.

West Michigan Environmental Action Council
1007 Lake Dr. SE
Grand Rapids, MI 49506
PH: 616-451-3051
FX: 616-451-3054
E-mail: info@wmeac.org
WMEAC is a private, non-profit education and advocacy
organization focusing on citizen involvement and empowerment
to improve the environment. WMEAC has three programs
specifically addressing clean water, Raingardens of West
Michigan, Adopt-A-Stream, and The Michigan Groundwater
Stewardship Program. Other programs include Sustainable
Business, Sustainable Agriculture, Religion Ecology and
Spirituality, and Michigan Student Environmental Coalition.
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Statutory and Regulatory Resources
Federal Water Pollution Control Act of 1972 (Clean Water Act), 33 USC §§ 1251 through 1387.
Federal regulations implementing the NPDES program of the Clean Water Act
40 CFR Subchapter D, Water Programs (Parts 100 through 149).
40 CFR Subchapter N, Effluent Guidelines and Standards (Parts 405 through 499).
Michigan Natural Resources and Environmental Protection Act, Public Act 451 of 1994,
Part 31 – Water Resources Protection, MCL 324.3101 through 324.3133.
Part 91 – Soil Erosion and Sedimentation Control, MCL 324.9101 through 324.9123.
Other parts of NREPA address aspects of water quality protection, including Parts 35, 37,
39, 41, 43, 45, 47, 49, and 51.
Michigan Administrative Procedures Act, Public Act 306 of 1969, MCL 24.201 through 24.328.
Michigan Administrative Rules implementing NREPA Part 31, Water Resources Protection
Part 4 – Water Quality Standards
Rules 323.1041 through 323.1117
Part 8 – Water Quality-Based Effluent Limit Development for Toxic
Substances; Rules 323.1201 through 323.1221
Part 21 – Wastewater Discharge Permits
Rules 323.2101 through 323.2195
Part 23 – Pretreatment
Rule 323.2301 through 323.2317.
Part 24 – Land Application of Biosolids
Rules 323.2401 through 323.2418.

Print Resources
Publications on NPDES Permitting:
Killam, Gayle, The Clean Water Act Owner’s Manual (2nd edition), (River Network:
Portland, OR) July 2005.
Moore, Robert, Merritt Frey, Gayle Killam, Permitting an End to Pollution: How to Scrutinize and
Strengthen Water Pollution Permits in Your State, Prairie Rivers Network (Champlain, IL), Clean
Water Network (Washington, DC), River Network (Portland, OR) June 2002.
Peterson, A, R. Reznick, S. Hedin, M. Hendges, D. Dunlap, Guidebook of Best Management
Practices for Michigan Watersheds, MDEQ, Surface Water Quality Division, reprinted October 1998.
U.S. Environmental Protection Agency, Office of Water, U.S. EPA NPDES Permit Writers’ Manual,
EPA-833-B-96-003, December, 1996.
Other Publications of Interest:
Cwikiel, Wilfred, Michigan Wetlands – Yours to Protect: A Citizen’s Guide to Wetland Protection
(Third Edition) 2003. Tip of the Mitt Watershed Council, Petoskey, MI.
Dempsey, Dave, Ruin and Recovery, (University of Michigan Press: Ann Arbor, MI) 2001.
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Web Resources
For federal statutes in the United States code, and regulations from the Code of Federal Regulations,
go to the Government Printing Office site at www.access.gpo.gov.
For Michigan statutes, go to the Michigan Legislature site at www.legislature.mi.gov.
For Michigan Administrative Rules, go to the State Office of Administrative Hearings and Rules
(SOAHR) (formerly Office of Regulatory Reform), now housed within Michigan Department of Labor and
Economic Growth (formerly Department of Consumer and Industry Services) – www.michigan.gov/cis,
then select "SOAHR."
For another state guide to water quality permitting, the Palmetto Conservation Foundation and South
Carolina Department of Health and Environmental Control (SCDHEC) published Citizen’s Guide to Clean
Water, in November 1999, which can be found on the SCDHEC website www.scdhec.net, then select
"Water Bureau" and then "Publications."
Also, see websites for particular government agencies and organizations (pages 72 and 73).
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R 323.1098 Antidegradation.

Rule 98.
(1) This rule applies to any action or activity pursuant to part 31 of Act No. 451 of the Public Acts of 1994, as amended, being
§324.3101 et seq. of the Michigan Compiled Laws, that is anticipated to result in a new or increased loading of pollutants by any
source to surface waters of the state and for which independent regulatory authority exists requiring compliance with water quality
standards.
(2) For all waters, the level of water quality necessary to protect existing uses shall be maintained and protected. Where designated uses of
the water body are not attained, there shall be no lowering of the water quality with respect to the pollutant or pollutants that are causing the nonattainment.
(3) Where, for individual pollutants, the quality of the waters is better than the water quality standards prescribed by these rules, that
water shall be considered high quality and that quality shall be maintained and protected unless allowing lower water quality is necessary to accommodate important economic or social development in the area in which the waters are located. For high quality waters,
no action resulting in the lowering of water quality shall occur unless the provisions of this rule have been complied with.
(4) A person applying for a control document in a high quality water or a Lake Superior basin - outstanding international resource
water for a new or increased loading of pollutants shall show how the discharge is exempted under subrule (8) or (9)
of this rule or provide a demonstration as follows:
(a) The applicant shall identify the social or economic development and the benefits to the area in which the waters are
located that would be foregone if the new or increased loading of pollutants is not allowed. The factors to be addressed
may include any of the following:
(i) Employment increases.
(ii) Production level increases.
(iii) Employment reductions avoidance.
(iv) Efficiency increases.
(v) Industrial, commercial, or residential growth.
(vi) Environmental or public health problem corrections.
(vii) Economic or social benefits to the community.
(b) For discharges of BCCs that result from operations at the facility, the applicant shall include an identification of the
alternatives evaluated and the alternatives to be implemented to comply with the following requirements:
(i) The discharger shall minimize the new or increased loading of the BCC by implementation of any costeffective pollution prevention alternatives and techniques which have been adequately demonstrated and
which are reasonably available to the discharger that would eliminate or significantly reduce the new or
increased loading of the BCC.
(ii) If pollution prevention alternatives implemented under paragraph (i) of this subdivision do not eliminate the
new or increased loading of the BCC, then the discharger shall evaluate alternative or enhanced treatment
techniques which have been adequately demonstrated and which are reasonably available to the discharger
that would eliminate the new or increased loading of the BCC and shall implement the techniques that have a
cost that is reasonable relative to the cost of treatment necessary to achieve applicable effluent limitations.
(iii) If the new or increased loading is a point source discharge to a Lake Superior basin-outstanding international
resource water as defined in subrule (7) of this rule and if the BCC of concern is a LSB-BSIC, then the
requirements of paragraph (ii) of this subdivision do not apply. If the pollution prevention alternatives
implemented under paragraph (i) of this subdivision do not eliminate the new or increased loading of the
LSB-BSIC to a Lake Superior basin-outstanding international resource water, then the discharger shall
evaluate and implement the best technology in process and treatment (BTPT) that would eliminate or reduce
the new or increased loading of the LSB-BSIC. BTPT shall be the most advanced treatment techniques
which have been adequately demonstrated and which are reasonably available to the discharger. However,
innovative or experimental technology shall also be considered if proposed by the discharger. Upon demonstration
by the permittee, the requirement to implement BTPT may be waived by the department for new or
increased loadings of LSB-BSICs that occur as trace contaminants in naturally occurring raw materials at the facility.
If the BTPT requirement is waived, then the requirements of paragraph (ii) of this subdivision shall apply.
(5) If the department determines that the antidegradation demonstration information from subrule (4) of this rule shows that lowering
of water quality is necessary to support important social and economic development in the area and that, if applicable, BTPT will be
implemented consistent with subrule (4)(b)(iii) of this rule, then the department shall authorize the lowering of water quality through
issuance of the control document. In no event may this decision allow water quality to be lowered below the minimum level required
to fully support the designated uses. The antidegradation demonstration shall be available to the public for review during any public
comment period on the control document.
(6) If high quality water bodies are designated outstanding state resource waters (OSRW) by the department, then controls shall be
applied on pollutant sources to the OSRW or tributaries so that the water quality is not lowered in the OSRW. A short-term, temporary,
for example, weeks or months, lowering of water quality in the OSRW may be permitted by the department on a case-by-case basis.
The following water bodies are designated as OSRWs:
(a) The following water bodies designated as wild rivers pursuant to the Michigan scenic rivers act of 1991, 16 U.S.C. §1271 et seq:
(i) The Carp river (Mackinac county) - the 7.5-mile segment from Michigan state highway 123, T42N, R5W, section
2, to 1/4 of a mile upstream from forest development road 3119, T42N, R4W, section 4.
(ii) The Carp river (Mackinac county) - the 4.9-mile segment from 1/4 of a mile downstream of forest development
road 3119, T42N, R4W, section 3, to McDonald rapids.
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(iii) The east branch of the Ontonagon river (Houghton and Ontonagon counties) - the 25.5-mile segment from the
east branch of the Ontonagon river’s confluence with an unnamed stream in T48N, R37W, section 30, to the Ottawa
national forest boundary, T50W, R38W, section 33.
(iv) The middle branch of the Ontonagon river (Ontonagon county) - the 17.4-mile segment from Trout creek, T48N,
R38W, section 20, to the northern boundary of the Ottawa national forest, T50N, R39W, section 12.
(v) The Sturgeon river (Baraga and Houghton counties) - the 16.5-mile segment from the Sturgeon river’s entry into
the Ottawa national forest, T48N, R35W, section 12, to Prickett lake.
(vi) The east branch of the Tahquamenon river (Chippewa county) - the 3.2-mile segment from the center of T46N,
R6W, section 20, to the boundary of the Hiawatha national forest, T46N, R6W, section 19.
(vii) The Yellow Dog river (Marquette county) - the 4-mile segment from the Yellow Dog river’s origin at the outlet of
Bulldog lake dam, T50N, R29W, section 31, to the boundary of the Ottawa national forest, T50N, R29W, section 17.
(b) The main, north, south, east, and west branches of the Two-Hearted river and Dawson creek from their headwaters to
the mouth of the river at Lake Superior, which are designated as wilderness rivers pursuant to part 305 of Act No. 451
of the Public Acts of 1994, as amended, being §324.30501 et seq. of the Michigan Compiled Laws.
(c) Water bodies within the designated boundaries of the following national parks or national lakeshores:
(i) Sleeping bear dunes national lakeshore.
(ii) Pictured rocks national lakeshore.
(iii) Isle royale national park.
(7) All surface waters of the Lake Superior basin that are not identified as OSRWs are designated as Lake Superior basin - outstanding
international resource waters (LSB-OIRW). Under the LSB-OIRW designation, new or increased loadings of any LSB-BSIC from
point sources to the surface waters of the Lake Superior basin are prohibited unless the new or increased loading of a LSB-BSIC is
consistent with the requirements of this rule.
(8) Except for water bodies designated as OSRWs, or as the department may determine on a case-by-case basis that the application of
the procedures in this rule are required to adequately protect water quality, the following do not constitute a lowering of water quality.
(a) The short-term, temporary, for example, weeks or months, lowering of water quality.
(b) Bypasses that are not prohibited by regulations set forth in 40 C.F.R. §122.41(m) (1995).
(c) Response actions undertaken to alleviate a release into the environment of pollutants that may pose an imminent and
substantial danger to the public health or welfare under any of the following:
(i) The comprehensive environmental response, compensation and liability act of 1980, (CERCLA), as amended,
42 U.S.C. §9601 et seq.
(ii) The resource conservation and resource recovery act of 1976, as amended, 42 U.S.C. §6901 et seq.
(iii) Part 201 of Act No. 451 of the Public Acts of 1994, as amended, being §§324.20101 to 324.20141 of the
Michigan Compiled Laws.
(iv) Part 213 of Act No. 451 of the Public Acts of 1994, as amended, being §§324.21301 to 324.21331 of the
Michigan Compiled Laws.
(v) Part 31 of Act No. 451 of the Public Acts of 1994, as amended, being §§324.3101 to 324.3119 of the Michigan
Compiled Laws.
(d) Discharges of pollutant quantities from the intake water at a facility proposing a new or increased loading of a pollutant,
if the intake and discharge are on the same body of water.
(e) Increasing the sewered area, connecting new sewers and customers, or accepting trucked-in wastes, such as septage and
holding tank wastes, by a publicly owned treatment works, if the increase is within the design flow of the facility, there
is no increased loading due to nondomestic wastes from a significant industrial user for BCCs that are not specifically
limited in the current permit, and there is no significant change expected in the characteristics of the wastewater collected.
(f ) Intermittent increased loadings related to wet-weather conditions.
(g) New or increased loadings due to implementation of department-approved industrial or municipal controls on wetweather related flows, including combined sewer overflows and industrial storm water.
(h) New or increased loadings authorized by certificates of coverage under NPDES general permits and notices of coverage
for storm water from construction activities.
(i) Increased non-BCC loadings within the authorized levels of a limit in an existing control document.
(j) Increased BCC loadings within the authorized levels of a limit in an existing control document, except for those BCC
loadings that result from actions by the permittee that would otherwise require submittal of an increased use request.
(k) New or increased loadings at a site where there is a simultaneous enforceable decrease in the allowed loading of the pol
lutant under consideration from sources contributing to the receiving water body, such that there is no net increase in
the loading of the pollutant to the water body at that site consistent with trading rules established by the department.
(9) Except for water bodies designated as OSRWs, the following do not constitute a lowering of water quality:
(a) Increased loadings within the existing capacity and processes that are covered by the existing applicable control
document, including the following:
(i) Normal operational variability.
(ii) Changes in intake water pollutants.
(iii) Increasing the production hours of the facility, for example, adding a second shift.
(iv) Increasing the rate of production.
(b) Changes in a control document that are not a result of changes in pollutant loading, but are the result of any of the following:
(i) Improved monitoring data.
(ii) New or improved analytical methods or sensitivity.
(iii) New or modified water quality values.
(c) Increased loadings of a pollutant which do not involve a BCC and which use less than 10% of the unused loading
capacity that exists at the time of the request.
History: 1954 ACS 77, Eff. Dec. 13, 1973; 1979 AC; 1986 MR 11, Eff. Dec. 2, 1986; 1997 MR 7, Eff. July 28, 1997; 1999 MR 3, Eff. Apr. 2, 1999.
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ACUTE TOXICITY: The ability of a substance to
cause severe biological harm or death soon after
a single exposure or dose. Also, any harmful effect
resulting from a single short-term exposure to a
toxic substance.
ANNUAL WASTEWATER REPORT: A report
required under Michigan law that must be filed
by some facilities that discharge wastewater into
the surface waters of the state or to a sewer system.
ANTIDEGRADATION POLICY: A requirement
of the federal Clean Water Act; each state must
establish a policy to protect the existing uses of
waters, to avoid and minimize impacts to waters
whose quality meets or exceeds established standards, and strictly protect outstanding waters.
BEST AVAILABLE TECHNOLOGY ECONOMICALLY
ACHIEVABLE: The treatment technology-based
standards set by EPA for discharges of toxic and
non-conventional pollutants from existing sources.
Where a BAT is defined, major sources are
required to use it unless they demonstrate that
it is not feasible for energy, environmental, or
economic reasons.
BEST CONVENTIONAL POLLUTANT CONTROL
TECHNOLOGY: The treatment technology-based
standards adopted by the EPA for industrial
discharges of conventional pollutants at
existing sources.
BEST MANAGEMENT PRACTICES: Methods
that have been determined to be effective,
practical means of preventing or reducing
pollution from nonpoint sources.
BEST PRACTICABLE CONTROL TECHNOLOGY
CURRENTLY AVAILABLE: The initial treatment
technology-based standards developed by EPA
for industrial discharges; may still be used if the
technology has not changed since the initial
effluent limitation guidelines were adopted.
BEST PROFESSIONAL JUDGMENT: A method
used on a case-by-case basis by permit writers
to develop treatment technology-based effluent
limitations when no regulatory effluent limitation
guidelines exist, relying on the past experience
and expertise of the permit writer.

BIOACCUMULATIVE: The retention and
concentration of a substance by an organism.
Substances that are taken up directly from the
water or consumed in food that contains the
substance become more concentrated by higher
organisms as they are transferred up the food chain.
BIOCHEMICAL OXYGEN DEMAND: A measure
of the amount of oxygen consumed in the
biological processes that break down organic
matter in water. The greater the BOD, the
greater the degree of pollution.
BIOSOLIDS: The residues from treatment of
sanitary sewage through one or more processes
that reduce pathogens and attractiveness to disease
vectors; generated at POTWs and can be applied
to agricultural lands as a method of disposal.
CHRONIC TOXICITY: The capacity of a substance
to cause long-term harmful health effects in
humans, animals, fish, and other organisms.
COMBINED SEWER OVERFLOW: A collection
system that carries storm water as well as
domestic and/or industrial wastewater to a
POTW. During wet weather, the volume of
water may be so great as to
cause overflows of untreated discharge into
receiving waters.
COMPREHENSIVE NUTRIENT MANAGEMENT
PLAN: A plan required for CAFOs that describes
the farm operation, the amount of animal manure
and wastewater output, how outputs are collected
and stored, the nature of the storage structures,
management practices for application of manure,
feed management, chemical management, emergency action plan, and how records are kept.
CONCENTRATED ANIMAL FEEDING
OPERATIONS: Agricultural operations where
animals are raised for commercial purposes,
such as dairies, hog farms, or turkey farms.
CONVENTIONAL POLLUTANTS: Statutorily
listed pollutants that do not have a toxic effect
including five-day BOD, TSS, pH, fecal coliform,
oil and grease. Regulated in the original version
of the Clean Water Act in 1972.
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DESIGNATED USE: Those water uses identified
in the state water quality standards that must be
achieved and maintained as required under the
Clean Water Act. Designated uses in Michigan
are defined in Administrative Rule 323.1100.
DISCHARGE MONITORING REPORTS:
The forms used by NPDES permit holders to
report self-monitored data from their effluent
discharges. DMRs are submitted monthly
to the DEQ.
EFFLUENT LIMITATION: As defined in the
Clean Water Act, "any restriction [including
schedules of compliance] established by a State
or the Administrator [of the EPA] on quantities,
rates, and concentrations of chemical, physical,
biological, and other constituents which are
discharged from point sources" into regulated
waters. 33 USC § 1362(11).
EXISTING USE: The uses that the waterway
supported or was clean enough to support on or
after November 28, 1975. These uses must be
protected by the state’s water quality standards.
While designated uses cover broader, more
general classes of uses, existing uses can cover
specific, often site specific, uses of waters.
ILLICIT DISCHARGE ELIMINATION PROGRAM:
A program that prohibits dumping of substances
such as motor oil, household hazardous wastes,
among others, into the drainage system.
IMPAIRED WATERS: Waters that are not attaining
water quality standards or supporting designated
and existing uses, or where standards and
supporting uses are threatened.
INDIRECT DISCHARGE: The discharge of
pollutants into a municipal sewage treatment
system from an industrial or commercial facility.
INDUSTRIAL PRETREATMENT PROGRAM:
A program set up by a POTW that allows the
POTW to set up a system where it receives
wastewater from local industries and treats their
waste, allowing for centralized waste treatment.
The program requires the local industries to
meet certain standards of "pre-treatment" before
discharging their waste to the POTW. Through
local ordinances adopted by the participating
municipalities, the POTW must have regulatory
and enforcement authority over the local
industries discharging to the POTW.
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INTENDED USE PLAN: The list of specific
projects for future funding through the State
Revolving Fund.
MIXING ZONES: A defined area within a water
body where the discharge is mixed with surface
waters.
NATIONAL ENVIRONMENTAL POLICY ACT:
A federal law that requires the consideration
of need, review of alternatives, analysis of
environmental impacts, and public involvement
in the review process for federal projects.
NEW SOURCE PERFORMANCE STANDARDS:
Treatment technology-based standards that apply
to new sources of discharge within EPA’s established
categories for effluent limitation guidelines.
NON-ATTAINMENT WATERS: Waters where
water quality standards for the designated uses
are not met.
NONPOINT SOURCE: Diffuse pollution sources,
such as runoff, that do not have a single point of
origin or that are not introduced into receiving
waters from a specific outlet.
OUTFALL: The place where effluent is
discharged into the receiving waters.
pH: An expression of the intensity of the basic
or acid condition of a liquid. The pH scale
ranges from 0 to 14, where 0 is the most acid,
14 is the most basic, and 7 is neutral.
POINT SOURCE: As defined under the Clean
Water Act, "any discernible, confined and discrete
conveyance, including but not limited to any
pipe, ditch, channel, tunnel, conduit, well, discrete
fissure, container, rolling stock, concentrated
animal feeding operation, or vessel or other
floating craft, from which pollutants are or
may be discharged.” 33 USC § 1362(14).
POLLUTANT: As defined in the Clean Water
Act, any "dredged spoil, solid waste, incinerator
residue, sewage, garbage, sewage sludge,
munitions, chemical wastes, biological materials,
radioactive materials, heat, wrecked or discarded
equipment, rock, sand, cellar dirt and industrial,
municipal, and agricultural waste discharged
into water." 33 USC § 1362(6).

GLOSSARY
PRIORITY POLLUTANTS: A list of 126 pollutants
and classes of pollutants found at 40 CFR 122
Appendix D.
REASONABLE POTENTIAL ANALYSIS: The
statistical projection of whether the parameters
within a discharge are likely to violate water
quality standards. This projection is based on
a number of factors including quantity of data
and available dilution.
RECEIVING WATERS: The water body into
which runoff or wastewater flows.
SANITARY SEWER OVERFLOW: A sewer
designed to carry only sewage from domestic
and/or industrial facilities to a POTW. During
wet weather, the volume of water may be so
great as to cause overflows of raw or partially
treated sewage into receiving waters.
STATE REVOLVING FUND: A low interest
loan financing program to assist qualified local
municipalities with the construction of needed
water pollution control facilities.
STORMWATER POLLUTION PREVENTION
PLAN: A plan required in some individual and
general permits to manage storm water on site.
It sets out requirements and implementation of
structural and non-structural controls.
TOTAL MAXIMUM DAILY LOAD: A calculation
of the maximum amount of a pollutant that a
river, lake, or coastal water can receive before
becoming unsafe and a plan to lower pollution
to that identified safe level. As defined by the
Clean Water Act regulations, a TMDL is "the sum
of the individual waste load allocations for point
sources and load allocations for nonpoint sources
and natural background…" See 40 CFR 130.2(i)
TOTAL SUSPENDED SOLIDS: All particles
suspended in water that will not pass through
a filter.

TOXIC POLLUTANTS: As defined under the Clean
Water Act, "those pollutants or combinations of
pollutants, including disease-causing agents,
which after discharge and upon exposure, ingestion,
inhalation or assimilation into any organism, either
directly from the environment or indirectly by
ingestion through food chains, will . . . cause
death, disease, behavioral abnormalities, cancer,
genetic mutations, physiological malfunctions
(including malfunctions in reproduction) or physical
deformations, in such organisms or their offspring."
33 USC § 1362(13).
TREATMENT TECHNOLOGY-BASED
STANDARDS: Minimum pollutant control
standards for numerous categories of industrial
discharges, sewage discharges and for other
types of discharges. In each industrial category,
the EPA establishes effluent limitation guidelines
for particular pollutants based on the capability
of a treatment technology to reduce the
pollutant to a certain concentration.
WATER QUALITY CRITERIA: Descriptions of
the chemical, physical, and biological conditions
necessary to achieve and protect designated
uses. They may be numeric or narrative, or
a combination of both. Numeric criteria are
scientifically derived limits set for a specific
pollutant in order to protect human health or
aquatic life. Narrative criteria are statements
that describe the desired water quality goal.
WATER QUALITY STANDARDS: State-adopted
and EPA-approved standards for water bodies,
including designated uses, water quality criteria,
and antidegradation requirements. In Michigan,
the water quality standards are found in
Administrative Rules 323.1041 through
323.1117, known as the Part 4 Rules.
WATERSHED: The land area that drains snow
melt, rain, runoff, and surface waters into a
stream, river, lake or other specific body of
water. Large watersheds may be composed
of smaller watersheds.
WHOLE EFFLUENT TOXICITY: : The total
combined toxic effect of an effluent measured
directly with a toxicity test.
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ACRONYMS

Acronyms
ALJ: Administrative Law Judge

NOC: Notice of Coverage

AWR: Annual Wastewater Report

NPDES: National Pollutant Discharge
Elimination System

BAT: Best Available Technology
Economically Achievable

NPS: Nonpoint Source

BCT: Best Conventional Pollutant
Control Technology

NREPA: Natural Resources and
Environmental Protection Act

BPT: Best Practical Control Technology
Currently Available

NSPS: New Source Performance Standards

BOD: Biochemical Oxygen Demand
BPJ: Best Professional Judgment
BMP: Best Management Practices
CAFO: Concentrated Animal Feeding
Operation
CNMP: Comprehensive Nutrient
Management Plan

OSRW: Outstanding State Resource Waters
PEAS: Pollution Emergency Alerting System
PCBs: Polychlorinated biphenyls
PCS: Permit Compliance System
POTW: Publicly Owned Treatment Works;
also known as WWTP: Waste
Water Treatment Plant

COC: Certificate of Coverage

PSES: Pretreatment Standards for
Existing Sources

CSO: Combined Sewer Overflow

PSNS: Pretreatment Standards for New Sources

CWA: Clean Water Act

RMP: Residuals Management Program

DEQ: Michigan Department of
Environmental Quality

SEP: Supplemental Environmental Projects

DMR: Discharge Monitoring Reports
ECHO: Enforcement and Compliance
History On-Line

SRF: State Revolving Fund
SSO: Sanitary Sewer Overflows
SWPPP: Storm Water Pollution Prevention Plan

EPA: United States Environmental
Protection Agency

TMDL: Total Maximum Daily Load

FOIA: Freedom of Information Act
IDEP: Illicit Discharge Elimination Program

TTBEL: Treatment Technology-Based
Effluent Limitation

IPP: Industrial Pretreatment Program

WET: Whole Effluent Toxicity

IUP: Intended Use Plan

WQBEL: Water Quality-Based
Effluent Limitation

LCA: Level Currently Available
MEPA: Michigan Environmental
Protection Act
MS4: Municipal Separate Storm Sewer Systems
NEPA: National Environmental Policy Act
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TSS: Total Suspended Solids

WWTP: Waste Water Treatment Plant;
also known as POTW: Publicly
Owned Treatment Works

