
 
 

 
 

 

 

 

 

    

STATE OF MICHIGAN 


BILL SCHUETTE, ATTORNEY GENERAL 


MICHIGAN AQUACULTURE 
DEVELOPMENT ACT: 

Aquaculture not permitted in the 
Michigan waters of the Great Lakes. 

FISH AND GAME: 

GREAT LAKES: 

Only operations that meet the definition of an “aquaculture facility” under the 
Michigan Aquaculture Development Act, 1996 PA 199, MCL 286.871 et seq., may be 
registered to engage in aquaculture in the State of Michigan.  Under the Act, an 
aquaculture operation in the Michigan waters of the Great Lakes could not be 
registered to engage in aquaculture because the operation would not meet the 
current definition of an “aquaculture facility” since the Michigan waters of the 
Great Lakes are not “privately controlled waters” as defined in the Act.   

Opinion No. 7293 January 4, 2017 

The Honorable Wayne A. Schmidt
State Senator 
The Capitol
Lansing, MI 48909 

You have asked whether aquaculture is legal in the Michigan waters of the 

Great Lakes under current law. 

By way of background, there has been increased interest in raising fish for 

commercial purposes in the Michigan waters of the Great Lakes.  Fish farming, or 

aquaculture as it is described in Michigan law, is permitted in this State in 

privately controlled waters under the Michigan Aquaculture Development Act, 1996 



  

 

                                                            

 

  

    

 

 

  

 

PA 199, MCL 286.871 et seq.1  In larger bodies of water, aquaculture is often 

practiced through the use of net pens – underwater nets or solid-structure cages – 

that function as pens within which to raise fish.2  These net pens are anchored to 

the bottom of the body of water, and may float in close proximity to the shore or be 

located further off shore and reachable by boat.3 

The Michigan Aquaculture Development Act defines aquaculture as: “the 

commercial husbandry of aquaculture species on the approved list of aquaculture 

species,4 including, but not limited to, the culturing, producing, growing, using, 

propagating, harvesting, transporting, importing, exporting, or marketing of 

aquacultural products under an appropriate permit or registration.”  MCL 

286.872(b). Aquaculture is considered an “agricultural enterprise and is part of the 

farming and agriculture industry of this state.”  MCL 286.874(1). 

Under the Act, a person may not engage in aquaculture unless the person is 

registered to do so, or is otherwise exempt from registering: 

1 General information regarding aquaculture may be found on the Michigan Department of 

Agriculture and Rural Development’s (MDARD) website at, 

http://www.michigan.gov/mdard/0,4610,7-125-48096_48099_71766---,00.html, (accessed

September 9, 2016).
 

2 See Regulatory Analysis of Proposed Commercial Net Pen Aquaculture in the Great Lakes, p 1,
 
available on MDARD’s website at 

http://www.michigan.gov/documents/mdard/NetPenRegRev_504302_7.pdf, (accessed 

September 9, 2016).
 

3 Id. 
4 The term “aquaculture species” means “aquatic animal organisms including, but not limited to, 
fish, crustaceans, mollusks, reptiles, or amphibians reared or cultured under controlled conditions in 
an aquaculture facility.”  MCL 286.872(f).  The lengthy list of approved aquaculture species is set 
forth in MCL 286.875. 
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(1) A person shall not engage in aquaculture unless he or she 
obtains a registration from the [Michigan Department of Agriculture 
and Rural Development] as an aquaculture facility, obtains an 
aquaculture research permit,5 or unless otherwise exempt by rule or 
law. . . . 

(2) The following are exempt from registration as an 

aquaculture facility: 


(a) Retail bait outlets. 

(b) Retail ornamental fish facilities. 

(c) Persons using privately controlled waters for noncommercial 
purposes. 

(d) Public aquariums or zoos. 

(e) Portable retail fishing concessions.  [MCL 286.876(1)–(2).] 

A violation of the Act constitutes a misdemeanor punishable by 

imprisonment, a fine, or both.  MCL 286.883(1).      

Your request concerns commercial aquaculture operations in the Michigan 

waters of the Great Lakes.  Such operations would not fall within the exemptions 

from the registration requirement set forth above.  As a result, a commercial 

aquaculture operation in the Michigan waters of the Great Lakes would have to 

register with the Michigan Department of Agriculture and Rural Development 

(MDARD) as an “aquaculture facility” in order to operate lawfully.  MCL 286.876(1) 

and MCL 286.883(1). But, as explained below, the plain language of the Michigan 

5 Aquaculture research permits may be issued to researchers to study and culture aquaculture 
species and determine whether there is an aquacultural potential and a scientific basis for including 
the species on the list of approved species in the Act.  MCL 286.872(e). 
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Aquaculture Development Act does not permit registration of an aquaculture 

facility in the Michigan waters of the Great Lakes. 

The Act defines an “aquaculture facility” as “a farm or farm operation 

engaged in any aspect of aquaculture in privately controlled waters capable of 

holding all life stages of aquaculture species with a barrier or enclosure to prevent 

their escape into the waters of the state.”  MCL 286.872(c) (emphasis added).  Thus, 

only a farm or farm operation engaging in aquaculture in “privately controlled 

waters” can be registered as an “aquaculture facility.”   

The Act defines “privately controlled waters” to mean: 

[W]aters controlled within ponds, vats, raceways, tanks, and any other 
indoor or outdoor structure wholly within or on land owned or leased 
by an aquaculturist and used with an aquaculture facility or 
confinement research facility. . . .  [MCL 286.872(p).] 

The “goal in interpreting a statute is to give effect to the Legislature’s intent, 

focusing first on the statute’s plain language.  When a statute’s language is 

unambiguous, the Legislature must have intended the meaning clearly expressed, 

and the statute must be enforced as written.”  Bank of Am, NA v First Am Title Ins 

Co, 499 Mich 74, 85 (2016) (internal citations omitted). The Michigan waters of the 

Great Lakes plainly do not fall within this definition since the lakes are not 

contained within any pond, vat, structure, etc., nor are the lakes wholly within or on 
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any land that could be owned or leased by an aquaculturist.  MCL 286.872(p).6 

This interpretation is supported by the fact that the Legislature specifically 

included the Michigan waters of the Great Lakes in a different definition.  The term 

“waters of this state” is defined as “groundwaters, lakes, rivers, and streams and all 

other watercourses and waters within the jurisdiction of the state and also the Great 

Lakes bordering the state.” MCL 286.872(t) (emphasis added).  Under the Act, an 

aquaculturist cannot discharge water into the “waters of this state” unless 

permitted by law or by the Michigan Department of Environmental Quality.  MCL 

286.874(4). Also, an aquaculturist cannot take wild species from, or release any 

aquacultural specifies into, the “waters of this state” unless permitted by the 

Michigan Department of Natural Resources.  MCL 286.874(6)–(7). Had the 

Legislature intended to include the Michigan waters of the Great Lakes in the 

definition of “privately controlled waters,” it could have done so using language 

similar to that in MCL 286.872(t). 

Because the Michigan waters of the Great Lakes are not “privately controlled 

waters” as defined by the Act, an aquaculture operation in such waters could not be 

registered by MDARD as an “aquaculture facility.”  And absent proper registration, 

6 The state regulatory bodies involved in this issue, MDARD, the Michigan Department of 
Environmental Quality, and the Michigan Department of Natural Resources, similarly advised that 
the Act would not permit registration of an aquaculture operation in the Michigan waters of the 
Great Lakes. See Regulatory Analysis of Proposed Commercial Net Pen Aquaculture in the Great 
Lakes, p 7, available on MDARD’s website at 
http://www.michigan.gov/documents/mdard/NetPenRegRev_504302_7.pdf, (accessed 
September 9, 2016). 
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or some exception, a person cannot lawfully engage in aquaculture in Michigan.  

MCL 286.876(1); MCL 286.883(1).      

While the statutory language is dispositive here, it must be observed that the 

Michigan waters of the Great Lakes are subject to the “public trust doctrine,” under 

which the State holds navigable waters and the lands beneath them in trust for the 

public to exercise certain rights, such as swimming, fishing, and boating.   

See, e.g., Glass v Goeckel, 473 Mich 667, 677-681 (2005) (discussing the history of 

the public trust doctrine and recognizing that it is “alive and well in Michigan”).  

The doctrine descended from the English common law principle that navigable 

waterways are public highways forever held in trust for the people, and that the 

sovereign must preserve and protect these waterways for the benefit of its people.  

Glass, 473 Mich at 677; OAG, 2003-2004, No. 7162, p 154 (September 23, 2004).  

Under this doctrine, the State has the affirmative obligation to protect the public 

interest in navigable waters, and cannot relinquish this duty.  Glass, 473 Mich at 

678-679; OAG, No. 7162, p 155. 

The State may permit the private use of public trust lands only when “1) the 

private use will improve the public trust, or 2) the private use will not substantially 

impair the trust lands and waters that remain.”  Superior Pub Rights, Inc v State 

Dep’t of Nat Res, 80 Mich App 72, 84 (1977), citing Illinois Central R Co v People of 

the State of Illinois, 146 US 387, 453 (1892), adopted by Obrecht v National Gypsum 

Co, 361 Mich 399 (1960). See also, MCL 324.32502, Part 325, Great Lakes 

Submerged Lands, Natural Resources and Environmental Protection Act, 1994 PA 
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451, MCL 324.32501 et seq. (“This part shall be construed so as to preserve and 

protect the interests of the general public in the lands and waters described in this 

section, to provide for the sale, lease, exchange, or other disposition of unpatented 

lands and the private or public use of waters over patented and unpatented lands . . 

. whenever it is determined . . . that the private or public use of those lands and 

waters will not substantially affect the public use of those lands and waters . . . or 

that the public trust in the state will not be impaired by those agreements for use, 

sales, lease, or other disposition.”).  However, such land, whether leased or sold, and 

the waters above it remain subject to the public trust. 

It is my opinion, therefore, that only operations that meet the definition of an 

“aquaculture facility” under the Michigan Aquaculture Development Act may be 

registered to engage in aquaculture in the State of Michigan.  Under the Act, an 

aquaculture operation in the Michigan waters of the Great Lakes could not be 

registered to engage in aquaculture because the operation would not meet the 

current definition of an “aquaculture facility” since the Michigan waters of the 

Great Lakes are not “privately controlled waters” as defined in the Act. 

BILL SCHUETTE 

     Attorney General 
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